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INTRODUCTORY NOTE

It is with pride that the Asia and Far East Institute for the Prevention
of Crime and the Treatment of Offenders (UNAFEI) offers to the
international community the Resource Material Series No. 57.

This contains the Annual Report for 1999, the work produced in two
UNAFEI international training programmes: the 114th International
Seminar (conducted from 17 January to 18 February 2000) and the 115th
International Training Course (conducted from 15 May to 7 July 2000).
The main themes of these training programmes were “International
Cooperation to Combat Transnational Organized Crime - with Special
Emphasis on Mutual Legal Assistance and Extradition”, and “Current
Issues in Correctional Treatment and Effective Countermeasures”,
respectively.

As an affiliated regional institute of the United Nations, UNAFEI has
paid utmost attention to the priority themes identified by the UN
Commission on Crime Prevention and Criminal Justice. The United
Nations has given special attention to the issue of transnational organized
crime. Particularly, pursuant to the General Assembly resolution 53/111
of 9 December 1998, the Ad Hoc Committee on the Elaboration of a
Convention against Transnational Organized Crime was created, for the
purpose of drafting a comprehensive international convention on
transnational organized crime. Last month (July 2000), the Ad Hoc
Committee completed its intensive drafting work which it embarked on
in January 1999. Taking this into consideration, UNAFEI decided to
undertake a series of training programmes in fall and winter courses for
the coming few years under the general subject of “transnational organized
crime”. The 114th International Seminar was the first of those to be
conducted. Discussions in the Seminar focused on mutual legal assistance
and extradition as the main tools of international cooperation.

UNAFEI took up correctional treatment as the main theme of the 115th
International Training Course, considering that many countries are
confronted with important issues such as overcrowding in correctional
facilities, improvement of prison conditions, an increase of drug-related
offenders and a shortage of effective treatment programmes. During

vii



discussion in the Course, the Standard Minimum Rules for the Treatment
of Prisoners, adopted by the First United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, were often referred
to, to remind the participants of the importance of benchmarking best
practices in correctional treatment.

In this issue, papers contributed by visiting experts, selected individual
presentation papers from among Course and Seminar participants, and
reports of the Course and Seminar are published. I regret that not all
the papers submitted by the Course and Seminar participants could be
published. Also, I must request the understanding of the selected authors
for not having sufficient time to refer the manuscripts back to them before
publication.

I would like to pay tribute to the contributions of the Government of
Japan, particularly the Ministry of Justice and the Japan International
Cooperation Agency, and the Asia Crime Prevention Foundation for
providing indispensable and unwavering support to UNAFEI
international training programmes.

Finally, 1 would like to express my heartfelt gratitude to all who so
unselfishly assisted in the publication of this series, in particular, the
editors of Resource Material Series No. 57, Mr. Hiroshi litsuka (Chief of
Training Division) and Ms. Rebecca Findlay-Debeck (Linguistic Adviser),
who so tirelessly dedicated themselves to this series.

August 2000

A/ /
:;" g
f if_/'.!r-\._.r’f.u-.

Mlkmao Kitada
Director of UNAFEI
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MAIN ACTIVITIES OF UNAFEI
(1 JANUARY 1999 - 31 DECEMBER 1999)

I. ROLE AND MANDATE

The Asia and Far East Institute for the Prevention of Crime and the Treatment of
Offenders (UNAFEI) was established in Tokyo, Japan in 1961 pursuant to an agreement
between the United Nations and the Government of Japan. Its goal is to contribute to
sound social development in Asia and the Pacific region by promoting regional cooperation
in the field of crime prevention and criminal justice, through training and research.

UNAFEI has paid utmost attention to the priority themes identified by the
Commission on Crime Prevention and Criminal Justice. Moreover, UNAFEI has been
taking up urgent, contemporary problems in the administration of criminal justice in
the region, especially problems generated by rapid socio-economic change (e.g.,
transnational organized crime, corruption, economic and computer crime and the re-
integration of prisoners into society) as the main themes and topics for its training
courses, seminars and research projects.

1. TRAINING

Training is the principal area and priority of the Institute's work programmes. In
the international training courses and seminars, participants from different areas of
criminal justice discuss and study pressing problems of criminal justice administration
from various perspectives. They deepen their understanding, with the help of lectures
and advice by the UNAFEI faculty, visiting experts and ad hoc lecturers. This so-called
"problem-solving through an integrated approach” is one of the chief characteristics of
UNAFEI programmes.

Each year, UNAFEI conducts two international training courses (three months
duration) and one international seminar (one month duration). Approximately 60
government officials from various overseas countries receive fellowships from the Japan
International Cooperation Agency (JICA; a governmental agency for ODA programmes)
each year to participate in UNAFEI training programmes.

Training courses and seminars are attended by both overseas and Japanese
participants. Overseas participants come not only from the Asia-Pacific region but also
from the Middle and Near East, Latin America and Africa. These participants are
experienced practitioners and administrators holding relatively senior positions in
criminal justice fields.

During its 39 years of existence, UNAFEI has conducted a total of 113 international
training courses and seminars, in which approximately 2700 criminal justice personnel
have participated, representing 98 different countries. In their respective countries,
UNAFEI alumni have been playing leading roles and holding important posts in the
fields of crime prevention and the treatment of offenders, and in related organizations.
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A. The 111th International Seminar

1. Introduction

From 18 January to 19 February 1999, 25 participants from 20 countries attended
the 111th International Seminar to examine the main theme of "The Role of Police,
Prosecution and the Judiciary in the Changing Society.”

2. Methodology
Firstly, the Seminar participants respectively introduced the current position

regarding the role and function of criminal justice agencies in their country. Secondly,
General Discussion Sessions in the conference hall examined the subtopics of the main
theme. In sum, the participants comprehensively examined recent manifestations of
crime which have been transformed by social developments such as industrialization,
urbanization and advancements in science and technology. How modern criminal justice
agencies are to respond to this change was analyzed in order to seek concrete
recommendations. In order to conduct each session efficiently, the UNAFEI faculty
provided the following three topics for participant discussion:

Topic 1: Effective measures for better detection of crime and more thorough
investigations;

Topic 2: The role of prosecution in the changing society; and

Topic 3: Effective Countermeasures for Speedy Trial.

The chairperson, co-chairperson, rapporteur and co-rapporteur, who were elected for
each topic, organized the discussions in relation to the above themes. Subsequently, in
the conference hall, all the participants and the UNAFEI faculty seriously studied the
designated subtopics and exchanged views. Final reports were compiled, based on the
said discussions, and were ultimately adopted as the reports of the Seminar. These
reports have been printed in their entirety in the UNAFEI Resource Material Series
No. 55.

3. Outcome Summary

Of grave concern worldwide is the prevalence and complexity of transnational
organized crime, which seems to be growing yearly. The manifestations and seriousness
of transnational organized crime are overwhelming; for example, the smuggling of illegal
migrants, money-laundering, large-scale corporate fraud, and illicit trafficking in drugs,
firearms, stolen motor vehicles, and - most appalling -women and children. These crimes,
as well as their perpetrators, are increasing exponentially. Moreover, transnational
organized crime remains largely undetected, due to the fact that traditionally it is
committed behind a veil of secrecy.

The proliferation of such crime poses a great threat at various levels of society. First,
the life and welfare of individual citizens are imperiled. Secondly, national security and
the rule of law are threatened. Moreover, in the extreme case, it may destabilize the
fundamental framework of a nation. In this regard, the importance of detecting and
preventing such crime in every country and the international community cannot be
emphasized enough.
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The seriousness and heinousness of these crimes speak for themselves.
Countermeasures and recommended solutions to this problem may include:

(i) Adoption of a police model whereby the political executive does not have unhindered
or direct control over police organizations.

(ii) Established recruitment/appointment criteria and incentives to increase the calibre
of investigative, prosecuting and judicial personnel, including attractive conditions
of service; adequate equipment, training and facilities; promotion and higher
education opportunities.

(iii) Cooperation and coordination with the public and between investigative agencies.

(iv) Introduction of specific legislation relating to the admissibility of evidence gathered
by electronic surveillance and covert operations; confiscation of illicit proceeds
and anti-money laundering provisions; establishing a presumption against the
accused (shift in the burden of proof) in certain cases.

(v) Strategies to address the overloading of courts, including possible use of summary
proceedings, plea bargaining, and discretionary withdrawal and suspension.

(vi) Establish guidelines to facilitate speedy trial, including strict non-adjournment
policies; time limits for submission of expert reports and for completing trial;
sanctions against dilatory tactics of counsel; limiting the scope of preliminary
hearing activities.

While crime control is an issue concerning society as a whole, the criminal justice
system — especially the police, prosecution and judiciary - is vested with a particular
responsibility in this regard. Thus it is imperative that relevant agencies address
these changing issues from a proactive, as well as a reactive, position.

B. The 112th International Training Course

1. Introduction

UNAFEI conducted the 112th International Training Course from 12 April to 4 July
1999 with the main theme, "Participation of the Public and Victims for More Fair and
Effective Criminal Justice Administration." This Course consisted of 27 participants
from 18 countries. The Institute's selection of this theme reflects its concern regarding
the often limited participation of the public and victims in criminal justice processes.
Facilitating meaningful inclusion and involvement requires the establishment, proper
implementation, and strengthening of programmes and services from the pre-trial
through to post-trial stages, and from a crime prevention perspective.

2. Methodology
The participants identified the obstacles to the participation of victims and the public

in criminal justice procedures and policies, and searched for effective measures to
facilitate involvement. In this regard, the underlying tension between the need to protect
the rights of the accused and the need to recognize victims' and the public's interest,
was acknowledged and explored with a view to reducing disparities.

The objectives were primarily realized through the Individual Presentations and Group
Workshop sessions. In the former, each participant presented the actual situation,
problems and future prospects of their country with respect to the main theme of the
Course. The Group Workshops further examined the subtopics of the main theme. To



ANNUAL REPORT FOR 1999

facilitate discussion, the participants were divided into the following three groups under
the guidance of faculty advisers:

Group 1: Victim Assistance: Public Participation for More Effective Crime Prevention
and Law Enforcement;

Group 2: Participation of the Public and Victims for More Effective Administration in
the Prosecution and the Judiciary; and

Group 3: Participation of the Public and Victims for More Effective Administration in
the Treatment of Offenders.

Each group elected a chairperson(s) and rapporteur(s) to organize the discussions.
The group members seriously studied the designated subtopics and exchanged their
views based on information obtained through personal experience, the Individual
Presentations, lectures and so forth. Fourteen sessions were allocated for Group
Discussion. In the sixth, eighth and ninth week, Plenary Meetings were held to discuss
the interim outline of the Group Workshop reports and to offer suggestions and comments.
During the final Plenary Meetings in the tenth week, drafts of the Group Workshop
reports were examined and critiqued by all the participants and the UNAFEI faculty.
Based on these discussions, the Groups further refined their reports and presented
them in the Report-Back Session, where they were endorsed as the reports of the Course.
The full texts of the reports have been published in the UNAFEI Resource Material
Series No. 56.

3. Outcome Summary

Public participation and cooperation is an essential element of all aspects of criminal
justice administration, from crime prevention to the treatment of offenders. Regrettably,
many countries have not successfully obtained such participation and cooperation due
to a lack of public confidence in, and relevant policies related to, criminal justice
administration.

In order to obtain public confidence and cooperation, the recognition, protection and
incorporation of the rights and interests of victims of crime ('victims') in criminal justice
administration is fundamental. Assistance and protection of the rights of victims is
necessary at all stages of the criminal justice process, from pre-trial to post-trial. In
this context, there are growing concerns that the current administration of the criminal
justice system has often resulted in the unfair treatment of victims.

Although assistance to, and the protection of, the rights and interests of victims and
the public are, in some jurisdictions, established; many countries (including Asian and
African) are still lacking in this regard. The following initiatives are some measures
that may be taken to enhance public and victim involvement in the criminal justice
process:

(i) Improving community policing through sensitivity training and organizational
re-structuring of the police services; and through public education campaigns.

(i) Increasing victim services including crisis intervention, counseling, and advocacy
assistance and support.

(iii) Introduce a notification system for victims and, where necessary, the right to attend
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trial as a spectator.

(iv) Expand victim participation in the criminal prosecution process and provide
opportunities for input on sentencing and appeal.

(v) Provide monetary redress/compensation to victims through accessible means.

(vi) Avail public support for both the penal and community-based treatment of
offenders, particularly by use of volunteer probation officer (VPO) systems, victim-
offender panels and work release programs.

Many countries have recently seen an increase in the number and seriousness of
crime. However the prevention and control of crime, through the fair and effective
administration of criminal justice, cannot be achieved by governments alone. Public
and victim participation and cooperation play a pivotal role in crime prevention. Without
improvement in the means to facilitate this involvement, a fair and effective criminal
justice system will not be achieved.

C. The 113th International Training Course

1. Introduction

From 30 August to 18 November 1999, UNAFEI conducted the 113th International
Training Course with the main theme, "The Effective Administration of Criminal Justice
for the Prevention of Corrupt Activities by Public Officials." This Course consisted of 30
participants from 19 countries.

2. Methodology
The 113th Course endeavored to explore the best means to more effectively combat

corruption in public officials through the development of transparency and accountability,
and by strengthening the criminal justice system. This was accomplished primarily
through the comparative analysis of the current situation and problems in the participating
countries. Our in-depth discussions enabled us to put forth effective and practical
countermeasures to this problem, so as to improve the global fight against corruption.

This Training Course provided a forum for the exchange of information and views on
how criminal justice agencies in the respective countries detect, investigate and prosecute
corruption cases, as well as the problems and difficulties encountered in that regard.
Discussions also highlighted the importance of establishing more efficient systems and
effective countermeasures, and the need to increase international cooperation in this
field in order to eradicate such crime.

The objectives were primarily realized through the Individual Presentations and the
Group Workshop sessions. In the former, each participant presented the actual situation,
problems and future prospects of their country with respect to the main theme of the
Course. The Group Workshops further examined the subtopics of the main theme. To
facilitate discussions, the participants were divided into the following three groups,
under the guidance of faculty advisers:

Group 1: Current Situation and Recent Trends in the Corrupt Activities of Public
Officials and Criminal Legislation against Corruption;

Group 2: Current Problems in Responding to the Corrupt Activities of Public Officials
at the Investigation and Trial Stages, and Solutions for them; and
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Group 3: General Preventative Measures against the Corrupt Activities of Public
Officials.

Each group elected a chairperson(s) and rapporteur(s) to organize the discussions.
The group members seriously studied the designated subtopics and exchanged their
views based on information obtained through personal experience, the Individual
Presentations, lectures and so forth. Seventeen sessions were allocated for Group
discussion.

In weeks five to ten, Plenary Meetings were held to discuss the interim outline of the
Group Workshop reports and to offer suggestions and comments. During the final
Plenary Meetings in the tenth week, drafts of the Group Workshop reports were examined
and critiqued by all the participants and the UNAFEI faculty. Based on these discussions,
the Groups further refined their reports and presented them in the Report-Back Session,
where they were endorsed as the reports of the Course. The reports will be published in
full in the UNAFEI Resource Material Series No. 56.

3. Outcome Summary

Corruption is a social phenomena escalating in magnitude and form. Its activities
can manifest as bribery, undue influence or misuse of professional status for personal
gain, incorporating a range of traditional, punishable offences, including breach of trust
and embezzlement.

Corruption undoubtedly disrupts the integrity and neutrality of public officials in
performing their duties. It breeds a feeling of distrust and unfairness toward the national
or local government by the citizenry, and may ultimately weaken gravely or collapse
the national or local ruling government and economic structure of a country. It is also
suggested that organized crime groups are involved in many corruption cases.

There are many common problems in responding to the corrupt activities of public
officials at the level of detection, investigation, prosecution and trial, although legal
frameworks and systems vary from country to country. One of the most important
tasks for the criminal justice system is to expose the corrupt activities of public officials
and to punish the wrongdoers effectively. The following countermeasures are suggested
as a means of achieving this goal and developing a preventative framework:

(i) Clarify the responsibilities of public officials and educate them in matters including
conflict of interest, transparency and accountability.

(i) Implement internal inspection programs, auditing and disciplinary actions,
preferably conducted by outside agencies.

(iii) Introduce substantive domestic legislation against corruption, including broad
interpretation of the offence; increased punishment provisions; confiscation/
forfeiture of assets; and criminalize bribe-giving.

(iv) Improve investigative tools including the use of covert operations and wire-tapping
for corruption offences, and enhance co-ordination between different investigating
organizations.

(v) Seek the cooperation of financial institutions and introduce mandatory disclosure
provisions for financial transactions.
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(vi) Introduce an ombudsman system and increase public awareness of the adverse
effects of corruption

With the globalization of economic activities, many countries have recently seen a
corresponding increase in the number of corruption cases of a transnational nature.
The acknowledged difficulties of detecting, preventing and punishing corrupt activities
are increased in the international arena. In this context, including extradition provisions
for corruption offences in bi-lateral and multi-lateral agreements is one solution.

Needless to say, the prevention and exposure of corrupt activities are vital. The
clandestine nature of such activities obscures the ability of investigators to detect and
expose them. Other obstacles include the difficulty in securing the cooperation of the
people involved in the case during investigation and trial; the scarcity of personnel and
material resources in the criminal justice system; laws limiting the authorized methods
of investigation; and the limited skill and/or low morale of the investigators. Without
meaningful commitment to the eradication of corruption by governments and individual
agencies/departments, through practical measures and legislative support, the combat
of corruption in public offices will not be achieved.

I11. SECOND EXPERTS MEETING ON CRIMES RELATED TO THE
COMPUTER NETWORK

UNAFEI hosted the second Experts Meeting on Crimes Related to the Computer
Network from 25 October to 28 October 1999 in preparation for the Workshop on Crimes
Related to the Computer Network, as part of the Tenth United Nations Congress for the
Prevention of Crime and the Treatment of Offenders. To this end, UNAFEI welcomed
representatives from all world regions to our institute to discuss Workshop issues in
terms of their significance to Member States.

UNAFEI willingly assumed responsibility to organize and host the Experts Meetings,
as well as to act as coordinator for the Workshop at the Congress, in response to a
request made during the twelfth Co-ordination Meeting of the United Nations Crime
Prevention and Criminal Justice Programme Network held in Courmayeur, Italy, 1997.
The first Experts Meeting was held at UNAFEI in October 1998. The work product of
this initial meeting was submitted to the eighth session of the Commission on Crime
Prevention and Criminal Justice in April 1999. The second Experts Meeting was
organized to finalize preparations for the Workshop, based on the outcome of the first
Experts Meeting and subsequent administrative changes.

IV. TECHNICAL COOPERATION

A. Joint Seminars

Since 1981, UNAFEI has conducted 20 joint seminars under the auspices of JICA
and in collaboration with host governments in Asia and the Pacific. With the participation
of policy-makers and high-ranking administrators, including members of academia,
the joint seminars attempt to provide a discussion forum in which participants can
share their views and jointly seek solutions to various problems currently facing criminal
justice administration in both the host country and Japan.
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1. Thailand-UNAFEI Joint Seminar

The Thailand-UNAFEI Joint Seminar was held in Bangkok under the theme of
"Community and Victim Involvement in Criminal Justice Administration” from 13 to
16 December 1999. The Government of the Kingdom of Thailand, through the Office of
the Attorney General, and UNAFEI organized the Joint Seminar. The Joint Seminar
was attended by high-ranking Thai government officials, representing all sectors of the
criminal justice system. The UNAFEI delegation comprised of the Director, Deputy
Director, four professors and an official from the National Police Agency of Japan. The
Joint Seminar concluded with a summary of each session and an oral presentation of
the resulting recommendations for the betterment of the Thai criminal justice system,
as formulated by each session.

B. Regional Training Programmes

1. Costa Rica

In February 1999, the Preliminary Survey for the Regional Seminar on Effective
Measures for the Improvement of Prison Conditions and Correctional Programmes was
held in San Jose, Costa Rica. The Government of Costa Rica, through the United Nations
Latin American Institute for the Prevention of Crime and Treatment of Offenders
(ILANUD), will now organize and host the Costa Rica Regional Seminar, with the support
of JICA and UNAFEI, as a result of the Preliminary Survey's findings. This seminar
will be held annually for five years and will target correctional officers in Latin America.
Under this scheme, two UANFEI professors attended the 1st International Training
Course on the Improvement of Prison Conditions and Correctional Programmes, from 7
to 21 August 1999.

2. Kenya
From 15 August to 5 October 1999, two UNAFEI professors were dispatched to Kenya

to assist the Children's Department of the Ministry of Home Affairs and National
Heritage in a project to develop nationwide standards for the treatment of juvenile
offenders and the prevention of crime by children and young persons.

3. Thailand

From 18 to 29 January 1999, two UNAFEI professors represented the Institute at
the Seventh Regional Training Course on "Effective Countermeasures against Drug
Offences and Advancement of Criminal Justice Administration”, hosted by the Office of
the Narcotics Control Board, in Bangkok, Thailand.

C. Special Seminars for Senior Criminal Justice Officials of the People's
Republic of China

1. Fourth Special Seminar for Senior Criminal Justice Officials of the People's
Republic of China
The Fourth Special Seminar for Senior Officials of Criminal Justice in the People's
Republic of China, "Rational Structure of Criminal Justice and Relationship between
the Different Agencies of Criminals Justice,"” was held from 1 to 19 March 1999. Ten
senior criminal justice officials and UNAFEI faculty comparatively discussed
contemporary problems faced by China and Japan in the realization of criminal justice.

10
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V. COMPARATIVE RESEARCH PROJECT

Reflecting its emphasis on the systematic relevance of training activities and priority
themes identified by the UN Commission, the research activities of the Institute are
designed to meet practical needs, including those for training materials for criminal
justice personnel. For example, in 1999 UNAFEI updated its research by requesting
several experts from countries in the Asia-Pacific region to report on their respective
probation systems. UNAFEI subsequently compiled and published these reports in a
book entitled "Adult Probation Profiles of Asia" and distributed copies internationally.

V1. INFORMATION AND DOCUMENTATION SERVICES

The Institute continues to collect data and other resource materials on crime trends,
crime prevention strategies and the treatment of offenders, from Asia, the Pacific, Africa,
Europe and the Americas, and makes use of this information in its training courses and
seminars. The Information and Library Service of the Institute has been providing,
upon request, materials and information to United Nations agencies, governmental
organizations, research institutes and researchers, both domestic and foreign.

VII. PUBLICATIONS

Reports on training courses and seminars are published regularly by the Institute.
Since 1971, the Institute has issued the Resource Material Series, which contains
contributions by the faculty members, visiting experts and participants of UNAFEI
courses and seminars. In 1999, the 54th edition of the Resource Material Series was
published. Additionally, issues 98 to 100 of the UNAFEI Newsletter were published,
including a brief report on each course and seminar (from the 111th to the 113th
respectively) and providing other timely information.

VIIl. OTHERACTIVITIES

A. Public Lecture Programme

On 10 February 1999, the Public Lecture Programme was conducted in the Grand
Conference Hall of the Ministry of Justice. In attendance were many distinguished
guests, UNAFEI alumni and the 111th International Seminar participants. This
Programme was jointly sponsored by the Asia Crime Prevention Foundation (ACPF),
the Japan Criminal Policy Society (JCPS) and UNAFEL.

Public Lecture Programmes increase the public's awareness of criminal justice issues,
through comparative international study, by inviting distinguished speakers from abroad.
This year, the Programme sponsors invited Mr. Suchart Traiprasit (Attorney General,
Office of the Attorney General, Thailand) and Judge Rya W. Zobel (Judge, U.S. District
Court for the District of Massachusetts and Director of Federal Judicial Centre, United
States of America). Their lectures were entitled "The Role of Thai Prosecutors in the
Fight against Transnational Crime" and "An Overview of the United States Sentencing
Guidelines," respectively.

11
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B. Assisting UNAFEI Alumni Activities

Various UNAFEI alumni associations in several countries have commenced, or are
about to commence, research activities in their respective criminal justice fields. It is,
therefore, one of the important tasks of UNAFEI to support these contributions to
improve the crime situation internationally.

C. Overseas Missions

Mr. Chikara Satoh (Professor) and Mr. Ryosuke Kurosawa (Professor) represented
UNAFEI at the 7th Regional Training Course on "Effective Countermeasures against
Drug Offences and Advancement of Criminal Justice Administration", hosted by the
Office of the Narcotics Control Board, in Bangkok, Thailand, from 18 to 29 January
1999.

Ms. Kayo Konagi (Professor) and Mr. Shinya Watanabe (Professor) visited the Republic
of Costa Rica from 14 to 27 February 1999 for the purpose of formulating an International
Training Course on the Improvement of Prison Conditions and Correctional Programmes.

Mr. Chikara Satoh (Professor) participated in the ACPF Working Group Meeting on
"The Role of Public Prosecutors in the Changing World" in Bangkok, Thailand, from 15
to 18 February 1999.

Mr. Mikinao Kitada (Director) and Mr. Keiichi Aizawa (Professor) represented
UNAFEI at the 8th UN Commission on Crime Prevention and Criminal Justice, Vienna,
from 26 April to 8 May 1999.

Mr. Masahiro Tauchi (Deputy Director), as a member-representative of UNAFEI and
the Japanese delegation, attended the Subgroup on High-tech Crime of the G8 Senior
Experts' Group on Transnational Organized Crime, held in Paris, France, from 17 to 22
May 1999.

Mr. Mikinao Kitada (Director), Mr. Akihiro Nosaka (Professor) and Mr. Kazuhiko
Kawasaki (Director of 2nd Training Division, Research & Training Institute of Ministry
of Justice) visited the Peoples' Republic of China, from 19 to 26 July 1999, for the purpose
of fostering international exchange in criminal justice administration.

Mr. Shinya Watanabe (Professor) and Mr. Chikara Satou (Professor) represented
UNAFEI at the 1st International Training Course on the Improvement of Prison
Conditions and Correctional Programmes, San Jose, Costa Rica, from 7 to 21 August
1999.

Mr. Shoji Imafuku (Professor) and Mr. Hiroshi Tsutomi (Professor) visited Kenya as
short-term visiting experts, as part of a JICA international assistance scheme for the
Prevention of Crime by Children and Young Persons, from 15 August to 5 October 1999.

Mr. Hiroshi Tsutomi (Professor) represented UNAFEI at the 19th Asia and Pacific

Conference of Correctional Administrators (APCCA), Shanghai, the People's Republic
of China, from 24 to 29 October 1999.

12



MAIN ACTIVITIES

Mr. Keiichi Aizawa (Professor) attended the International Association of Prosecutors
4th Annual Conference General Meeting in Beijing, the People's Republic of China,
from 5 to 11 September 1999.

Mr. Keiichi Aizawa (Professor) represented UNAFEI at the International Conference
for Combatting Child Pornography on the Internet in Vienna, Austria, from 28 September
to 2 October 1999.

Mr. Mikinao Kitada (Director) attended the 14th Co-ordination Meeting of the Network
of United Nations Institutes, 18 November 1999, and the ISPAC International Conference
on Responding to the Challenges of Corruption, 19-20 November 1999, in Milan, Italy.

Mr. Masahiro Tauchi (Deputy Director), Mr. Shoji Imafuku (Professor) and Mr. Chikara
Satou (Professor) attended the ACPG International World Conference in New Delhi,
India, from 21 to 26 November 1999.

Mr. Chikara Satou (Professor) attended the ILEA Senior Criminal Justice Executive
Program on Organized and Transnational Crime in Bangkok, Thailand, from 29
November to 1 December 1999.

Mr. Mikinao Kitada (Director), Mr. Masahiro Tauchi (Deputy Director), Mr. Hiroshi
litsuka (Professor), Mr. Chikara Satou (Professor), Mr. Shinya Watanabe (Professor)
and Mr. Shoji Imafuku (Professor) attended the Thailand-UNAFEI Joint Seminar in
Bangkok, Thailand, from 13 to 16 December 1999.

D. Assisting ACPF Activities

UNAFEI cooperates and corroborates with the ACPF to further improve crime
prevention and criminal justice administration in the region. Since UNAFEI and the
ACPF have many similar goals, and a large part of ACPF's membership consist of
UNAFEI alumni, the relationship between the two is strong. Some examples of
cooperation and corroboration can be seen as follows:

a. UNAFEI faculty members attended the ACPF working group meeting on prosecution
held in Thailand in February 1999.

b. UNAFEI dispatched faculty members to India to attend the ACPF International
World Conference in November 1999.

IX. HUMAN RESOURCES

A. Staff

In 1970, the Government of Japan assumed full financial and administrative
responsibility for running the Institute. The Director, Deputy Director and seven
professors are selected from among public prosecutors, the judiciary, corrections and
probation. UNAFEI also has approximately 20 administrative staff members, who are
appointed from among officials of the Government of Japan, and a linguistic adviser.
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UNAFEI WORK PROGRAMMME FOR 2000

I. TRAINING

A. The 114th International Seminar

The 114th International Seminar, "International Cooperation to Combat
Transnational Organized Crime - with Special Emphasis on Mutual Legal Assistance
and Extradition", is scheduled to be held from January 10 to February 20, 2000. The
extensive international discussion, culminating in the drafting of the United Nations
Convention against Transnational Organized Crime, currently in process, prompted
the selection of this theme. The 114th Seminar purports to explore the ways and means
of strengthening and improving international cooperation in the fight against
transnational organized crime, particularly through effective implementation of the
mechanisms of mutual legal assistance and extradition. Sharing practical information
and experience on how other countries tackle common issues will facilitate our efforts
in the fight against transnational organized crime.

B. The 115th International Training Course

The 115th International Training Course, entitled "Current Issues in Correctional
Treatment and their Effective Countermeasures”, is scheduled to be held from 15 May
to 7 July 2000. The shortened duration of this course is a result of UNAFEI's participation
in the Tenth United Nations Congress for the Prevention of Crime and Treatment of
Offenders in Vienna, Austria, from 10 April to 17 April 2000. The 115th International
Training Course will examine current trends and issues in correctional treatment,
including the improvement of prison conditions and the effective transfer of prisoners
through the development of bilateral and multilateral treaties.

C. The 116th International Training Course

The 116th International Training Course, tentatively entitled "Effective Methods to
Combat Transnational Organized Crime", is scheduled to be held from 28 August to 17
November 2000. The 116th International Training Course will examine current trends
and issues in investigating transnational organized crime, particularly the expansion
of investigative techniques in the areas of electronic surveillance, controlled delivery,
undercover operations and tracing crimes.

11. SPECIAL SEMINAR FOR SENIOR CRIMINAL JUSTICE OFFICIALS OF
THE PEOPLE'S REPUBLIC OF CHINA

The Fifth Special Seminar for Senior Officials of Criminal Justice in the People's
Republic of China, "Participation of the Public and Victims in Criminal Justice
Administration”, is scheduled to be held at UNAFEI from 28 February to 17 March
2000. Ten senior criminal justice officials and UNAFEI faculty will discuss contemporary
problems faced by China and Japan in relation to the above theme.
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UNAFEI WORK PROGRAMME FOR 2000

I11. TECHNICAL COOPERATION

A. Nepal-UNAFEI Joint Seminar

In December 2000, the Nepal-UNAFEI Joint Seminar is scheduled to be held in
Katmandu, Nepal. The Ministry of Home Affairs of the Kingdom of Nepal and UNAFEI
will organize the Seminar.

B. Regional Training Programmes

1. Thailand

In January 2000, two UNAFEI professors will travel to Thailand to assist the Royal
Thai Government and the Office of the Narcotics Control Board (ONCB) in organizing
the Eighth Regional Training Course on "Effective Countermeasures against Drug
Offences and the Advancement of Criminal Justice Administration."

2. Costa Rica

In August 2000, two UNAFEI professors will represent the Institute at the 2nd
International training Course on the Improvement of Prison Conditions and Correctional
Programmes, San Jose, Costa Rica.

3. Kenya
From July to August 2000, two UNAFEI professors will be dispatched to Kenya to

assist the Children's Department of the Ministry of Home Affairs and National Heritage
in a project to develop nationwide standards for the treatment of juvenile offenders.
Additionally, in response to a request made by the Children's Department, UNAFEI is
planning to hold a special seminar (under the auspices of JICA) on treatment systems
for juvenile delinquents, to be attended by Kenyan officials working in this field.

IV. OTHERACTIVITIES

A. Preparation for the Workshop at the Tenth United Nations Congress

UNAFEI, as coordinator, will continue to prepare for the Workshop on "Crime Related
to the Computer Network" to be held at the Tenth United Nations Congress on the
Prevention of Crime and the Treatment of Offenders in Vienna, April 2000. UNAFEI is
acting as coordinator for the Workshop in response to a request made during the Twelfth
Co-ordination Meeting of the United Nations Crime Prevention and Criminal Justice
Programme Network held in Courmayeur, Italy, in 1997.
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APPENDIX

MAIN STAFF OF UNAFEI

Director Mr. Mikinao Kitada
Deputy Director Mr. Masahiro Tauchi
Faculty
Chief of Training Division, Professor Mr. Hiroshi litsuka
Chief of Research Division, Professor Mr. Shinya Watanabe
Chief of Information & Library Service Mr. Akihiro Nosaka
Division, Professor
Professor Mr. Keiichi Aizawa
Professor Mr. Chikara Satou
Professor Mr. Hiroshi Tsutomi
Professor Mr. Shoji Imafuku
Linguistic Adviser Ms. Rebecca Findlay-Debeck

Secretariat
Chief of Secretariat Mr. Tadashi Ito
Deputy Chief of Secretariat Mr. Miyoshi Chishima
Chief of General and Financial Affairs Section  Mr. Wataru Okeya

Chief of Training and Hostel Management Mr. Yoshinobu Gohda

Affairs Section

Chief of International Research Affairs Section Mr. Koji Imai

<AS OF 31 DECEMBER 1999>
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1999 VISITING EXPERTS

THE 111TH INTERNATIONAL SEMINAR

Dr. Enamul Hugq
Judge Suriakumari Sidambaram

Mr. Suchart Traiprasit

Judge Rya W. Zobel

President, ACPF Bangladesh, Bangladesh
District Judge, Singapore

Attorney General,
Office of the Attorney General, Thailand

Judge, U.S. District Court for the District of
Massachusetts & Director of the Federal
Judicial Centre, United States of America

THE 112TH INTERNATIONAL TRAINING COURSE

Mr. John Brian Griffin

Mr. Jarmal Singh

Dr. Uglijesa Zvekic

Dr. Ezzat A. Fattah

Ms. Heather Cartwright

Mr. Eberhard Siegismund

Chief Executive Officer,
Core- Public Correctional Enterprise
Department of Justice, Victoria, Australia

Deputy Director Operations, Police
Headquarters, Singapore Police Force,
Singapore

Deputy Director,

United Nations Interregional Crime and
Justice Research Institute (UNICRI), Rome,
Italy

Professor Emeritus, School of Criminology,
Simon Fraser University, British Columbia,
Canada

Attorney Advisor for Director,

Office of Victims of Crime, Office of Justice
Programs, Department of Justice, United
States of America

Deputy Director General,

Ministerialdirigent Bundesministerium der
Justiz, Bonn, Germany
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THE 113TH INTERNATIONAL TRAINING COURSE

Mr. Donald Kenneth Piragoff

Mr. Thomas C. S Chan

Dr. Laurence Giovacchini

Mr. Tunku Abdul Aziz

Prof. A. Didrick Castberg

General Counsel of Criminal Law Policy
Section,

Department of Justice, Ontario, Canada
Director, Corruption Prevention Department,
Independent Commission Against Corruption,
Hong Kong

Administrateur Civil,
Service Central de Prevention de la Corruption,
Paris, France

Vice-Chairman of the Board,
Transparency International, Kuala Lumpur,
Malaysia

Professor of Political Science,
University of Hawaii at Hilo, Hawaii, United
States of America
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1999 AD HOC LECTURERS

Mr. Michael A. DeFeo Assistant Director, Office of Professional
Responsibility, Federal Bureau of Investigation,
Washington D.C, United States of America

THE 111TH INTERNATIONAL SEMINAR

Mr. Fumitaka Horiuchi Director of Criminal Investigation Planning
Division, Criminal Investigation Branch,
National Police Agency, Japan

Judge Yasuro Tanaka Presiding Judge, Chiba District Court, Japan
Mr. Kunihiro Matsuo Director General of Criminal Affairs Bureau,

Ministry of Justice, Japan

THE 112TH INTERNATIONAL TRAINING COURSE

Mr. Hayato Takagi Deputy Director Police Superintendent,
Police Policy Research Center, National Police
Agency, Japan

Mr. Hiroyuki Ohta Director of Office for Crime Victims,
National Police Agency, Japan

Mr. Takeyoshi Hongo Director-General of the Rehabilitation Bureau,
Ministry of Justice, Japan

Mr. Yoshio Suzuki Professor, Kokushikan University, Japan

Mr. Haruhiko Higuchi Deputy Director,
International Research & Training Institute for
Criminal Investigation, National Police
Academy, Japan

Mr. Osamu Ito Judge, Tokyo District Court, Japan

Mr. Ichiro Sakai Director-General, Corrections Bureau, Ministry
of Justice, Japan

Mr. Kazuaki Morimoto Attorney, Legislative Affairs Division,

Criminal Affairs Bureau, Ministry of Justice,
Japan
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Mr. Minoru Yokoyama

Mr. Tatsuya Ohta

Ms. Takako Konishi

Dr. Kouichi Miyazawa

Mr. Juichi Kobayashi

ANNUAL REPORT FOR 1999

Associate Professor, Kokugakuin University,
Japan

Associate Professor, Faculty of Law, Keio
University, Japan

Professor, Musashino Women's University,
Japan

Professor, Universal Policy Department, Chuo
University, Japan

Senior Researcher, National Research Institute
of Police Science, Japan

THE 113TH INTERNATIONAL TRAINING COURSE

Mr. Haruhiko Higuchi

Mr. Shigeru Yotoriyama

Mr. Kunihiro Matsuo

Mr. Haruo Kasama

Mr. Takashi Nonoue

Mr. Masayuki Watanabe

Mr. Toshikazu Oobuchi

Mr. Shigeru Edane

Mr. Minoru Shikita

Deputy Director, International Research &
Training Institute for Criminal Investigation,
National Police Academy, Japan

Assistant Director, Second Investigation
Division, Criminal Affairs Bureau, National
Police Agency, Japan

Director-General of the Criminal Affairs
Bureau, Ministry of Justice, Japan

Director of the Special Investigation
Department, Tokyo District Public Prosecutors
Office, Japan

Counselor, Criminal Affairs Bureau, Ministry
of Justice, Japan

Deputy Director, Research and International
Division, Board of Audit, Japan

Judge, Tokyo District Court, Japan

Associate Professor, Japan Industrial
University, Japan

Chairman, Board of Directors,
Asia Crime Prevention Foundation, Japan



APPENDIX

Mr. Hiroshi Yokoyama Assistant Director, Administrative
Management Bureau, Management and
Coordination Agency, Japan

Mr. Yoichiro Ueno Senior International Affairs Officer,
National Personnel Authority, Japan

Mr. R. K Raghavan Director, Central Bureau of Investigation, India
Mr. Toshiya Kawahara Attorney, Public Security Division, Criminal

Affairs Bureau, Ministry of Justice, Japan

THE 111TH INTERNATIONAL SEMINAR

Overseas Participants
Ms. Mansouri Djahida Magistrate, Ministry of Justice, Algeria

Ms. Rebeka Sultana Senior Assistant Secretary, Ministry of Home
Affairs, Bangladesh

Mr. Carlos Antonio Gimar_es de Sequeira
Director, Identification Institute, Brazil

Mr. Wen-Xing Chen Deputy Chief, Information Division,
Institute of Procuratorial Theory,
Supreme People’s Procuratorate, China

Mr. Ocampo Eljaiek Libardo Augusto
Coordinator, Human Rights Unit,
Attorney General's Office, Colombia

Ms. Chit-Kwan So Chief Inspector of Police, Commercial Crime
Bureau,Hong Kong

Mr. Paramvir Singh Inspector General of Police,
Criminal Investigation Department, Tmil
Nadu, India

Mr. Mangasi Situmeang Chief of Intelligence Section,
Tangerang District Public Prosecutors Office,
Indonesia

Mr. Deng Phomsavanh Public Prosecutor,

Vientiane Prefectural Public Prosecutors Office,
Laos

21



ANNUAL REPORT FOR 1999

1999 UNAFEI PARTICIPANTS

Mr. Selvanathan Shanmugham

Mr. Dias Francisco Balate

Mr. Karki, Mohan Bahadur

Mr. Muhammad Arif Chaudhry

Ms. Fuentes Rivera, Ana Maria

Mr. Lee, Hong-Hoon

Mr. Maurice Benoit Tyte Morin

Deputy Director, Legal Aid Bureau, Selangor,
Malaysia

Inspector, Dire__o Nacionalia Polici_ de
Investiga o Criminal (C.1.D.), Mozambique

Government Advocate,
Appellate Government Advocate Office, Nepal

Additional Director General,
Federal Investigation Agency, Islamabad,
Pakistan

District Attorney, Public Ministry of Arequipa,
Peru

Assistant Chief Prosecutor,
North Branch of Seoul District Prosecutor’s
Office, Republic of Korea

Assistant Commissioner of Police,
Seychelles Police Force, Mahe, Seychelles

Mr. Thabrew Mahadura Thilak Ravindra

Mr.Chalermsak Pattarasumantg

Mr. Ho Trong Ngo

Japanese Participants

Mr. Morio Kubota

Mr. Hideharu Arimitsu
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Judge/Magistrate, District/Magistrate's Court,
Homagama, Sri Lanka

Chief Judge, Prakranong Kwaeng Court,
Thailand

Chief of Science Department,
People’s Police University, Hanoi City, Vietnam

Public Prosecutor,
Tokyo District Public Prosecutors Office

Deputy Warden, Treatment Division,
Morioka Juvenile Prison
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Ms. Takako Naomoto

Mr. Kazunori Nakada

Mr. Yoshihisa Denda

Mr. Shigeru Kawarazuka

Director of General Affairs Division,
Chubu Regional Parole Board

Professor (Attorney),
Research & Training Institute of the Ministry
of Justice

Judge, Tokyo District Court
Police Superintendent, The 3rd Mobile

Investigation Unit, Metropolitan Police
Department

THE 112TH INTERNATIONAL TRAINING COURSE

Overseas Participants
Ms. Wang Ping
Mr. Alvaro Caro Melendez

Mr. Moustafa Ahmed Genidy Abdin

Mr. Mansa Ram

Mr. Pa Hamady Jallow

Mr. Tai Kin Man

Mr. Jyotirmoy Khosla

Mr. Sh. Darmawel Aswar

Judge, High People’s Court of Beijing, China
Lieutenant Colonel, National Police, Colombia

Major/ Criminal Investigation Officer,
General Department for Giza Investigation,
Egypt

Officer in Charge, Suva Prison, Fiji

Officer, Commanding Farefenni Division,
Gambia Police Force, Gambia

Superintendent (Staff Relations and Welfare),
Hong Kong Correctional Services Department,
Hong Kong

Additional Legal Adviser, Department of Legal
Affairs, Ministry of Law, Justice and Company
Affairs, New Delhi, India

Public Prosecutor, Attorney General’s Office,
Directorate of Economic & Finance,

Deputy Attorney General for Intelligence
Affairs, Jakarta, Indonesia
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Mr. John Isaac Odongo

Mr. Ghazali Bin Hj.Md.Amin

Mr. Nawaz Ul-Huqg Nadeem

Mr. Mathew Peter Himsa

Ms. Donna Lynn Caparas

Mr. Ha Young-Hoon

Mr. Maxim Antoine Tirant

Mr. Ravi Wijegunawardena

Ms. Pornpitr Norapoompipat

Japanese Participants
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Mr. Hideki Igeta
Ms. Noriko Komori

Mr. Takehiko Mukaigawa

Ms. Chikako Nakajima

Mr. Nobuo Nakamura

Deputy Provincial Prisons Commander,
Provincial Prisons Commander’s Office
Eastern, Embu, Kenya

Superintendent of Public Relations (Public
Relations Branch), Royal Malaysia Police Bukit
Aman, Malaysia

Assistant Director, Officer-in-Charge,
NCB Pakistan-Interpol, Islamabad, Pakistan

Assistant Commissioner of Correctional
Service, Personnel Management & Training,
P.N.G. Correctional Service, Papua New Guinea

Project Evaluation Officer V, Division Chief,
Criminological Research Division,

Crime Prevention & Coordination Service,
National Police Commission, The Philippines

Correctional Officer,
Taejeon Regional Correctional Headquarters,
Republic of Korea

Assistant Superintendent, Seychelles Police
Force, Mahe, Republic of Seychelles

Assistant Superintendent of Police, Colombo
Office, Sri Lanka

Director, Personnel Administration Division,

Department of Corrections, Nonthaburi
Province, Thailand

Assistant Judge, Tokyo District Court
Probation Officer, Tokyo Probation Office

Professor, Training Institute for Correctional
Personnel

Specialist (Medical and Classification Section),
Tokyo Regional Correction Headquarters

Public Prosecutor,
Fukushima District Public Prosecutors Office
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Ms. Tokiko Sugawara

Mr. Hisashi Uruga

Mr. Kouji Yamada

Ms. Emi Yoshida

Mr. Haruhiko Ishida

Senior Immigration Control Office,
Tokyo Immigration Office, Yokohama Branch

Family Court Probation Officer, Nagano Family
Court

Probation Officer, Hiroshima Probation Office

Public Prosecutor,
Tokushima District Public Prosecutors Office

Police Inspector, National Police Agency

THE 113TH INTERNATIONAL TRAINING COURSE

Overseas Participants

Mr. Md Kamal Uddin Bhuiyan

Mr. Luis Fernando Viana Artigas Jr.

Mr. Li Hai-Teng

Mr. Ruben Anthony Maitland

Mr. Chandrashekara

Mr. Yudi Handono

Mr. Omur Nogoyev

Mr. Asmadi Bin Hussin

Senior Assistant Secretary, Ministry of Home
Affairs, Bangladesh

Police Chief, State of Parana, Civil Police
Department, Brazil

Section Chief, Research Division,
Economic Crime Investigation Department,
Ministry of Public Security, China

Inspector, Criminal Investigation Department,
Royal Grenada Police Force, St Georges,
Grenada

Inspector General of Police, Corps of Detectives,
Police Department, Government of Karnataka,
India

Head of Public Criminal Section,
Bandar Lampung District Attorneys’ Office,
Indonesia

Consultant, the Constitutional Court of the
Kyrgyz Republic, Kyrgyzstan

Assistant Director, Legal Aid Bureau of
Malaysia, Malaysia
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Mr. Onuoha Emmanuel Ifeanyi

Officer-in-Charge, Management Information
Systems, Interpol Section, Criminal
Investigation Department, Nigeria Police
Force, Nigeria

Mr. Justice Sardar Muhammad Raza

Mr. Joma J.A.Zidan

Mr. Roderick Kamburi

Mr. Nelson Nogot Moratalla

Mr. Nihal Sunil Rajapaksa

Mr. Errol Ozil Hinson

Mr. Pravit Roykaew

Mr. Hector Efrain Castillo Guevara

Mr. Nguyen Thanh Hai

Japanese Participants
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Mr. Tamotsu Hasegawa

Mr. Hiroshi Matsui

Mr. Yuji Suzuki

Judge, Peshawar High Court, Pakistan

Crime Scene Expert, Preventive Security
Organization, Palestine

Acting Director, Leadership Division,
Ombudsman Commission of P.N.G,
Port Moresby, Papua New Guinea

Deputy Director / Dean of Academic,
Philippine National Police Academy,
Philippine Public Safety College, The
Philippines

Additional District Judge, District Court,
Colombo, Sri Lanka

Inspector of Police, Criminal Investigation
Department, Royal Saint Vincent Police Force,
Saint Vincent, West Indies

Senior State Attorney, International Affairs
Department, Office of the Attorney General,
Thailand

Chief of Police, Disciplinary Division of Judicial
Police, Venezuela

Senior Inspector, The State Inspection of Viet
Nam, Viet Nam

Public Prosecutor,
Tokyo District Public Prosecutors Office

Public Prosecutor,
Yokohama District Public Prosecutors Office

Public Prosecutor,
Hiroshima District Public Prosecutors Office
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Mr. Naoki Ujita Chief Program Supervisor, Osaka Prison

Ms. Kyoko Fujino Chief Specialist, Hachioji Juvenile
Classification Home

Ms. Yoko Nihei Probation Officer, Urawa Probation Office

Mr. Yoji Tanaka Probation Officer, Yamaguchi Probation Office

Mr. Masaki Kitahara Immigration Inspector, Osaka Immigration

Office, Kyoto Branch

Mr. Yasushi Hatayama Assistant Judge, Osaka District Court
Mr. Yasuhiro Muraki Judge, Tsu District Court
Mr. Tetsuya Yamaji Maritime Safety Officer,

1st Regional Maritime Safety Headquarters
Mr. Masahiro Okamura Professor, Institute of Public Security

Investigation Agency, Public Security
Investigation Agency
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FOURTH SPECIAL SEMINAR FOR SENIOR CRIMINAL JUSTICE
OFFICIALS OF THE PEOPLE’S REPUBLIC OF CHINA

Mr. Xian-Ding Pei

Mr. Hua Dong

Ms. Yun-Shan Bai

Mr. Ai-Dong Jiang

Mr. Zheng-Guo Zhao

Mr. Yi Zhao

Mr. Jian-Ping Zhao

Mr. Jie Xian

Ms. Ni-Na Lin

Mr. Yong-Sheng Wang
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Judge,
Supreme People’s Court of the People’s Republic
of China

President of FengTai District Court,
Beijing FengTai District Court

Chief Judge of No.2 Criminal Justice Division,
Beijing High People’s Court

Division Chief, General Office, Ministry of
Justice

Vice-Director of the Research Office,
The Research Office of the Prison
Administration Bureau, Ministry of Justice

Vice-Section Chief, Rehabilitation-Through-
Labor Bureau, Ministry of Justice

Public Prosecutor, Supreme People’s
Procuratorate of the People’'s Republic of China

Vice-Section Chief, Assistant Procurator,
Office of Law and Policy Research,

Supreme People’s Procuratorate of the People’s
Republic of China

Section Chief of the General Office,
Department of Public Safety,

Ministry of Public Security of the People’s
Republic of China

Vice-Section Chief of Police Legislation,

Police Legislation Department,

Ministry of Public Security of the People’s
Republic of China
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DISTRIBUTION OF PARTICIPANTS BY PROFESSIONAL
BACKGROUNDS AND COUNTRIES

(1st International Training Course-115th International Seminar,
U.N. Human Rights Courses and 1 Special Course)
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I. INTRODUCTION

Co-operation in criminal matters has
developed at rapid pace in Europe over the
past 5-10 years. The major contributing
factor to this development has been the
incorporation of criminal law co-operation
into the objectives of the European Union
by the adoption of the so-called Treaty of
Maastricht (entry into force on 1 November
1993), which defined, in its article K.1,
judicial co-operation in criminal matters as
a question of “common interest” to the
Member States of the European Union.

Until then, criminal law co-operation in
Europe had taken place, since 1957, within
the framework of the Council of Europe,
an international, intergovernmental
organisation which has its seat in
Strasbourg and has currently 41 Member
States, including all 15 Member States of
the European Union and a number of
Central and Eastern European States such
as Hungary, Poland, the Russian
Federation and Ukraine.

With the advent of a number of terrorist
organisations in (among other States) Italy,
Spain and Germany, co-operation
intensified in relation to certain types of
offences already in the 1970s. In the
middle of the 1980s, however, some of the
Member States of the European Union

* Head of Division, Judicial Co-operation, General
Secretariat of the Council of the European Union,
Brussels, European Union

**The views expressed are those of the author and do
not necessarily represent the views of the
institution for which he works.

decided to intensify their co-operation
through more formalized channels. This
took the form of the creation of some
working groups within the framework of
the European Political Co-operation set up
under the Single European Act in 1987 and,
in particular, by the adoption of the so-
called Schengen Implementation
Agreement (often referred to as “the
Schengen Convention”) in 1990. This latter
agreement has now become part and parcel
of the general legal framework of the
European Union (in principle binding on
13 of the 15 Member States - the exceptions
are UK and Ireland) with the entry into
force, on 1 May 1999, of the Treaty of
Amsterdam.

The idea behind the Schengen co-
operation, which largely joins the objectives
of the European Union, is to create one
single “area” where all border controls are
abolished and there is free movement of
persons, goods, capital and services.
However, in order to attain that objective,
it is also necessary to ensure that the
opening up of the borders do not create
uncontrolled immigration or increased
possibilities for criminals to commit their
deeds without punishment. Therefore, so-
called “compensatory measures” needed to
be adopted, inter alia in the field of mutual
assistance in criminal matters and in
respect of extradition. | will deal with the
significance of these compensatory
measures to international co-operation
later.

In spite of the developments that have

taken place within the European Union
over the past 5-10 years, it is fair to say
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that a substantial part of judicial co-
operation in criminal matters is still based
to a large extent on the instruments of the
Council of Europe, although in practice
some 75 -90 % of all requests for mutual
assistance are made between the Member
States of the EU. This is likely to change
within the next 10 years with the
intensified co-operation with the 13
applicant States that wish to become
members of the European Union.

The European Conventions on
Extradition and on Mutual assistance in
criminal matters, drawn up in 1957 and in
1959, respectively, have been ratified by all
15 Member States of the European Union
(the Extradition Convention has been
ratified by an additional 24 States and the
MLA Convention by another 22 States,
figures which show their importance to co-
operation in criminal matters within the
wider family of European States). The
additional protocol to the MLA Convention
has been ratified by 13 of the Member
States of the EU whereas the two
additional Protocols to the Extradition
Convention have been ratified by 6 and by
11 Member States of the EU, respectively.

1. MUTUAL ASSISTANCE IN
CRIMINAL MATTERS

A. Basis for Mutual Assistance

within the European Union
The single most important instrument
in this context is, as previously indicated,
the Council of Europe Convention of 1959
on mutual assistance in criminal matters,
as modified by the additional protocol of
1978. At the time when it was adopted it
was a very innovative instrument, and it
has certainly proved its value over the
years. In principle, all requests for mutual
assistance made within the European
Union are made on the basis of the
Convention (exceptions are found in Nordic
co-operation, Benelux co-operation and in
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relation to the 1990 Laundering
Convention of the Council of Europe).

The Convention is designed to cover the
widest measure of mutual assistance in
criminal proceedings. It provides, in
general, that the requested party shall
execute letters rogatory for the purpose of
procuring evidence or transmitting articles
to be produced in evidence in criminal
proceedings. It also provides for service of
different types of procedural documents
and the appearance of witnesses, experts
and prosecuted persons for the purpose of
criminal proceedings.

Regarding procedure, the main rule is
that requests are dealt with between the
Central Authorities, i.e. in principle the
Ministry of Justice, of the parties. In
urgent cases, the judicial authority may
address the letter rogatory directly to its
counterpart in the requested State and
may, for that purpose, use Interpol
channels. The return of the letter rogatory
must however be made through the Central
Authority. In principle, requests may be
sent in any of the official languages of the
Council of Europe (i.e. English or French
although reservation possibilities exist).

The Convention does not require that a
request for mutual assistance must be
granted in every case. In particular, parties
may refuse to execute requests which are
linked to essential interests and to political
or fiscal offences and on the grounds of
national security. However, the exception
for fiscal offences has been eliminated by
the 1978 Protocol. In addition, parties
having made a declaration to that effect,
may refuse requests for search and seizure
on the grounds of;

(i) double criminality,
(i) non-extraditable offence, or
(iii)non-compatibility with its law.



114TH INTERNATIONAL TRAINING COURSE
VISITING EXPERTS' PAPERS

The 1959 Convention is supplemented
by a number of instruments or
arrangements. There are, for example, the
special arrangements between the Nordic
countries and the Benelux Treaty of 1962,
as modified by a Protocol of 1974. There
are also mutual assistance provisions in,
for example, the 1990 Council of Europe
Convention on money laundering, search,
seizure and confiscation of the proceeds
from crime. There are also the mutual
assistance provisions of the 1990 Schengen
Convention.

It should in this context be noted that
the relevant Schengen provisions do not so
far apply to the UK and Ireland. However,
that will almost certainly change in the
future.

The mutual assistance provisions of the
Schengen Convention are designed to
supplement and facilitate the application
of the 1959 Convention and the Benelux
Treaty. The Schengen Convention
provides, in particular, for the following:

(i) Mutual assistance in relation to certain
administrative proceedings which may
lead to criminal proceedings and
certain proceedings which are linked to
criminal proceedings (Art. 49),

(i) Mutual assistance regarding excise
duties, VAT and customs duties (Art.
50),

(iii) The possibility of refusing requests for
search and seizure is limited as
compared with the 1959 Convention
(Art. 51),

(iv) Procedural documents may to a large
extent be sent directly by post to
persons in the territory of other
Contracting Parties (Art. 52),

(v) Requests for mutual assistance may, as
a rule, be processed directly between
the judicial authorities involved (Art.
53).

Itis in particular in relation to the last
mentioned article where it can be said that
the Schengen Convention has changed, or
is about to change, mutual assistance
within the European Union.

As the 1959 Convention only provided
for the possibility of direct contacts between
judicial authorities in cases of urgent
requests, this leads in practice to the use
of direct contacts in relatively few cases.
The judicial authorities preferred to send
their requests via the “normal channel”.
This could in practice mean that a request
from an investigating judge would be given
to the local prosecutor, who would send the
request via the hierarchy to the prosecutor
at the Court of Appeal who would forward
the request to the General Prosecutor who,
in turn, would forward the request to the
Ministry of Justice, which perhaps would
ensure translation of the request via the
Ministry of Foreign Affairs. In the
requested State the request would possibly
be dealt with in the same (inverted) order
and the end result would be that the mere
process of sending the request and
translating the documents would take 6-
12 months.

The Schengen Convention has radically
changed the situation in a number of
Member States of the EU and is in the
process of changing it in others, although
it may be said that “old habits die hard”
for some judicial authorities who still prefer
to use the old procedures.

A country like the Netherlands receives
some 26,000 letters of request on a yearly
basis. Only about 10 % are received at the
Central Authority (mostly from non-EU
Members) and the remaining part is dealt
with directly by the judicial authorities.
The situation in other countries, such as
Belgium and France is similar and changes
are under way in Spain, Portugal and Italy.
The Nordic co-operation has for decades
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been based on direct contacts between
judicial authorities and has, to some extent,
served as a model and a precursor to the
developments in the rest of Europe.

B. Achievements of the European
Union

Within the EU a lot of work has been
carried out in the area of mutual assistance
since the introduction of formalised co-
operation in the field of justice and home
affairs following the entry into force of the
Maastricht Treaty. In particular, the
following steps have been taken:

() The EU Council adopted in 1997 an
Action Plan to combat organized
crime. The plan is multidisciplinary
and it applies to police, customs and
judicial co-operation as well as
preventive measures. Regarding
mutual assistance, the importance
of the adoption of the draft EU
Convention on that topic has been
stressed. The fight against money
laundering is also an essential
element in the plan.

(i) Further strategic elements have
been added by the 1998 Action Plan
of the EU Council and the
Commission on how best to
implement the provisions of the
Amsterdam Treaty on an area of
freedom, security and justice. That
Action Plan also attached great
importance to improving and
speeding up judicial co-operation,
especially in view of the
development of intensified police co-
operation.

(iii)  In December 1997, the EU Council
adopted a Joint Action establishing
a mechanism for evaluating the
application and implementation at
national level of international
undertakings in the fight against
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organized crime as part of the
implementation of the 1997 Action
Plan. Under that instrument, a
number of Member States have
already been evaluated in relation
to mutual legal assistance and
urgent requests for the tracing and
restraint of property. The procedure
followed is that, first, a
guestionnaire is issued and replied
to by each Member State regarding
the issues to be examined. Then
independent teams of experts visit
the relevant authorities of the
Member States to gather further
information. This typically involves
visiting the Ministry of Justice, the
prosecution authorities and the
police (Interpol office). On that
basis, the experts draw up a draft
report containing a description of
the facts and conclusions with
recommendations. The report is
then finalised in collaboration with
the Member State visited and
adopted by the Multidisciplinary
Working Party on Organized Crime,
which is a Council working group
specifically mandated to deal with
the Action Plan on organized crime.
The report remains confidential
unless the Member State evaluated
decides to make it public, which, so
far, always has been the case. The
process has proved to be extremely
useful. In this way all Member
States gain information on how the
systems of other Member States
work in practice and by the end of
the process a kind of handbook on
how MLA works in practice will
have been drafted. Certain
problems are identified to be
addressed, not only in the Member
State visited but also at more
general level. The evaluation
programme is a good example of
focusing not only on the need to have
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strong legal provisions on mutual
assistance in international
agreements, but also on the need to
take appropriate legislative and
administrative measures at
national level for the purpose of
ensuring efficient co-operation.

In December 1998, the EU Council
adopted a Joint Action on money
laundering, the identification,
tracing, freezing, seizing and
confiscation of instrumentalities
and the proceeds of crime. This
instrument has, in particular, as its
purpose to ensure efficient
implementation of the 1990 Council
of Europe Convention on money
laundering, bearing in mind also the
EU Directive of 1991 on money
laundering and the 1988 United
Nations Convention against illicit
traffic in narcotic drugs and
psychotropic substances.

In June 1998 the Council adopted
two instruments:

= A Joint Action on the creation of
the European Judicial Network.
The purpose of the instrument is
to set up a network of judicial
contact points and Central
Authorities in order to facilitate
judicial co-operation and to help
establish direct contacts between
authorities involved in mutual
assistance. The Network has
regular meetings in Brussels and
in Member States for contact
points to get to know each other
and for discussing practical and
legal problems encountered.
Where appropriate, experience
gained may be fed into the
relevant working parties of the
EU for discussion and for the
development of further legal and

(vi)

practical measures.

The Network, which so far has
met 5 times, has its own website
where legal instruments and
ratification status can be found
(see http://ue.eu.int/JAl) and is in
the process of creating its own
Virtual Private Network - an
Intranet - which can be used for
transmitting requests,
information and for creating
discussion groups. ACD-ROM has
been produced containing the
same information and another is
being produced which contains
information on special
investigative techniques, judicial
organisation and contact data for
the contact points.

A joint Action on good practice in
mutual legal assistance in
criminal matters. The instrument
requires each Member State to
provide a statement of good
practice, which must include
certain minimum undertakings
(e.g. to acknowledge requests
where requested to do so, to give
priority to requests marked
“urgent” etc.). These statements
have been prepared by Member
States and have been made
available to the European Judicial
Network. Member States are also
obliged to periodically review their
compliance with their statements
of good practice.

It would also be appropriate to
mention in this context that the EU
Council in 1997 adopted the
Convention on mutual assistance
and co-operation between customs
authorities (Naples Il). This
Convention contains provisions on
the relationship with mutual
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assistance provided by judicial
authorities. The principle involved
is that where a criminal
investigation within the area
covered by the Convention is carried
out by or under the direction of a
judicial authority, that authority
decides whether requests for mutual
assistance should be made under
the Convention or under
arrangements for mutual assistance
in criminal matters. The provisions
of the Convention on controlled
deliveries, joint investigation teams
and covert investigations have, to a
wide degree, served as a basis for
drafting similar provisions in the
draft EU Convention on mutual
assistance.

A further EU instrument which is
particularly relevant in relation to
mutual legal assistance is the Joint
Action adopted in April 1996
establishing a framework for the
exchange of liaison magistrates to
improve judicial co-operation within
the Union. The main objective in
creating that framework was to
increase the speed and effectiveness
of judicial co-operation. Liaison
magistrates currently operate in
France, Germany, ltaly, the
Netherlands and Spain.

(vii)

C. Current Work on Legally Binding
Instruments on Mutual
Assistance in Criminal Matters
within the European Union and
elsewhere

The EU Council Working Party on co-
operation in criminal matters has, for some

time, worked on the elaboration of a

Convention on mutual assistance in

criminal matters between the Member

States of the European Union. The draft

(to a large extent in the way already

agreed) has recently been published in the

40

Official Journal of the European
Communities and submitted to the
European Parliament for consultation.

The main objective of the Convention is
to supplement what already exists. That
means, in particular, the 1 959 Convention,
the Benelux Treaty, and the 1990 Schengen
Convention. That all sounds very simple.
But it is not. The integration of the
Schengen acquis into the EU implies in
particular the following: All provisions of
the draft Convention related to the
Schengen acquis must be examined with
Norway and Iceland (which was part of
Schengen but are not Member States of the
EU) before adoption of the instrument. In
addition, the Schengen acquis does not for
the time being apply to the United
Kingdom and Ireland (which are Member
States of the EU). These elements have
given rise to complicated procedural
discussions in Brussels.

The draft EU Convention contains in
particular the following provisions :

(i) Eurther Development of Schengen:

Article 2: Mutual assistance shall be
afforded in administrative proceedings
which may give rise to proceedings before
a court having jurisdiction, in particular,
in criminal matters, in cases involving
natural as well as legal persons.

Article 5: Procedural documents to be
sent from one Member State to another
shall be sent by post. There are certain
limited exceptions to that obligation.

Article 6: Requests for mutual assistance
shall be made directly between the judicial
authorities concerned. However, it is
possible in specific cases to make use of
central authorities. Also, a Member State
may declare that requests addressed to it
should be sent to its central authority. Only
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the UK and Ireland will make use of this
option, which for these countries simply
will mean the maintenance of the status
quo (one could, however, question if this
provision is fully compatible with the
Schengen convention) .

Article 7: Spontaneous exchange of
information.

Article 12: Controlled deliveries.

(i) Non-Schengen

Article 4: The requested Member State
shall comply with procedures indicated in
a request unless doing so would be contrary
to its fundamental principles of law. This
is a new development in international
mutual legal assistance practice and will
considerably render mutual legal
assistance more efficient as it lays down
the principle of “Forum Regit Actum™.
Deadlines for execution set by the
requesting State shall be respected to the
maximum extent possible (see also the
previously mentioned Joint Action).

Article 8: This Article is optional and
provides that Member States may place
articles obtained by criminal means at the
disposal of another Member State with a
view to their return to their rightful owner.
It specifically provides that where, on
request, property has been handed over to
another Member State for the purpose of
criminal proceedings under the 1959
Convention or the Benelux Treaty, the
Member State supplying the property may
waive the right to have it back for the
purpose of its restitution to its rightful
owner.

Article 9: The 1959 Convention is
concerned with cases where the requesting
State wants a person in custody transferred
to it from another State. Article 9 deals
with the situation where the requesting

Member State wants to transfer a person
in custody to the requested Member State
for the purpose of criminal proceedings.

Article 10: This Article concerns the
hearing of evidence by video conference and
is one of the major achievements in the
context of the convention. It provides that
a Member State must comply with a
request for hearing experts or witnesses by
video conference unless it would be against
its fundamental principles of law or it does
not have the relevant technical facilities.
The provision may, by mutual agreement,
also be used for hearings involving accused
persons.

Article 11: This Article is optional and
concerns hearing witnesses and experts by
telephone conference.

Articles 12, 13 and 14: The provisions
on controlled deliveries, joint investigation
teams and covert investigations have, to
some extent, been based on provisions of
the Naples Il Convention. The articles are
in particular of relevance in relation to the
fight against organized crime and illustrate
how the gap between traditional judicial
co-operation and police co-operation is
about to lessen.

Articles 15 to 20: Interception of
telecommunications. This part of the
Convention is considered to be very
important by all Member States. The
advantages of having clear legal provisions
on co-operation in this very sensitive area
are obvious. But more importantly, new
technology; such as satellite
telecommunications, has created new
opportunities for organized crime to avoid
interception and at the same time new
challenges for law enforcement.
Negotiations in respect of these provisions
are still on-going.

It is possible that the draft Convention
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also will contain some provisions relating
to the protection of personal data. The EU
Council took a decision recently to aim at
drafting some provisions in that respect.
Discussions are on-going.

D. Other Work of Relevance to
Mutual Assistance within the
European Union

Work is also going on in relation to
mutual assistance in other fora. In the

Council of Europe a draft Second

Additional Protocol to the 1959 Convention

is currently under discussion. That draft

contains many provisions corresponding to
those of the draft EU Convention and the

draft EU Convention has of course to a

great extent inspired the drafting of the

Council of Europe Second additional

Protocol. It will however have to be

remembered that reservations possibly

may be made to the Council of Europe

Protocol whereas reservation possibilities

in the EU Convention will be extremely

limited.

Another important draft international
instrument containing mutual assistance
provisions is the proposed UN Convention
on transnational organized crime. Itis to
be expected that this Convention will be
adopted by the end of the year, if
negotiations are carried out as planned.

E. Final Remarks on Mutual
Assistance

There is a considerable amount of
activity in Europe for the purpose of
improving mutual assistance in criminal
matters. This applies both in respect of
the need for appropriate legal provisions
as a basis for co-operation and as regards
the need to ensure efficient use of the
relevant instruments at the practical level.
One of the difficulties that has been
experienced in Europe is that the
borderline between what is regarded as
mutual assistance in criminal matters and
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what is considered to belong elsewhere, be
it police co-operation or customs co-
operation, can be different from one
Member State to another. This may make
it difficult to agree on where in the system
a particular issue should be dealt with (e.g.
joint investigation teams). However, that
is a problem that we simply have to live
with and tackle as best as we can.

Another challenge is how to ensure that
the situation in so far as the legal
provisions are concerned is sufficiently
clear and easy to access for practitioners.
A practitioner will in a specific case need
to know.

(i) what are the legal provisions governing
mutual assistance in the case
concerned, and

(if) to whom does he have to address
himself to get the assistance?

Of course, the proliferation of
instruments, the possible conflict between
instruments adopted in different fora and
the variable geometry regarding the
territorial application of the different
instruments may sometimes make life a
little difficult for practitioners. However,
it is clear that significant progress has
been, and continues to be, made in the
development and operation of mutual legal
assistance and it is undoubtedly an area
where further improvements will take
place in the future.

I11. EXTRADITION

A. Basis for Extradition within the
European Union

As with the mutual assistance in
criminal matters, the single most
important instrument for extradition
within the European Union in this context
is the Council of Europe Convention of 1957
on extradition, as supplemented and
modified by the additional protocol of 1975
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and the Second additional Protocol of 1978.
At the time when the European Convention
was adopted it was also considered to be a
very innovative instrument, and it has
been reported that it replaced some 200
bilateral Treaties at the time. All
extraditions within the European Union
are in principle based on the Convention
which is a major achievement of the
Council of Europe.

It should be recalled that the Convention
has been ratified by all Member States of
the European Union and is thus, in the
same manner as the MLA-Convention,
considered to be an inseparable part of the
acquis of the Union. In fact, it is considered
that the applicant States of Central- and
Eastern Europe seeking membership of the
European Union cannot become members
of the Union unless they have ratified these
two Conventions of the Council of Europe.

The Convention lays down an obligation
for the Contracting Parties to surrender to
each other, subject to certain conditions,
persons against whom proceedings are
commenced or who are wanted for the
carrying out of sentences or detention
orders. Extraditable offences are those
which carry prison sentences in both States
of at least one year or where the
punishment awarded is at least 4 months
imprisonment. The Convention thus
avoids the so-called list method by which
specific offences are enumerated.

The condition of double criminality must
be fulfilled, although it can be argued that,
on the side of the requested State, double
criminality in abstracto may be sufficient.

The Convention makes a number of
exceptions to the general obligation to
extradite. Although some of these
exceptions are in the form of a facultative
possibility of refusing extradition, it is clear
that some of them restrict the applicability

of the Convention. It will later be shown
how the European Union has sought to
limit the exceptions between the Member
States of the EU.

Extradition may be excluded by reason
of the nature of the offence, for procedural
reasons or for reasons relating to the
person.

The exceptions concern (i) political
offences, (ii) offences for which the
requested State has “substantial grounds
for believing” that the request was made
for prosecution or punishment on account
of race, religion, nationality or political
opinion, (iii) military offences, (iv) fiscal
offences, (v) own nationals (coupled with
the principle of aut dedere, aut judicare),
(vi) the place of commission of the crime,
(vii) pending proceedings for the same
offences, (viii) non bis in idem, (ix) lapse of
time, and (X) capital punishment.

The Convention provided initially, in
principle, for the forwarding of requests
through diplomatic channels, although it
allowed for exceptions to this rule. Butin
practice nowadays, because of article 5 of
the Second additional Protocol to the
Convention, within the European Union
requests are in principle directly forwarded
between Ministries of Justice.

The Protocols to the Convention amends
the Convention in respect of certain
offences such as crimes against humanity,
certain fiscal offences, judgements in
absentia and offences for which amnesty
has been given.

B. Achievements of the European
Union
The practitioner knows that extradition
procedures are extremely slow and
cumbersome. Also in cases where
extradition is consented to by the person
sought, extradition may take up to one year
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because of internal procedures in the
requested State.

This state of affairs cannot be considered
satisfactory. Justice delayed is justice
denied and in particular in the interest of
the victim it is of importance not to delay
extradition unnecessarily where the
suspect consents to his extradition.

It was in recognition to these types of
considerations that the European Union
decided to supplement the 1957
Convention by the drafting of two
Conventions; one dealing with simplified
extradition and the other of a more general
kind. It may be noted that according to
some estimations made by extradition
experts, within the European Union
extradition requests are consented to in
about 30 % of the cases and that the
average time for extradition in such cases
has been some 8 months for extradition.

The Convention on simplified
extradition, adopted in 1995 and ratified
to date by 6 Member States (more
ratifications soon to follow), provides that
the person sought may be returned without
a formal court hearing, subject to the
finding by a judicial authority that the
consent has been expressed voluntarily and
in full understanding of the legal
consequences thereof.

The Convention has also addressed the
guestion whether consent to extradition
and waiver of a court hearing implies a
waiver of the protection by the speciality
principle. Since no agreement could be
reached on this issue during the drafting
of the Convention, the States which want
to preserve the right to submit the
extradition to the guarantee that the
speciality principle shall be respected can
do this through a declaration made at the
time of ratification of the Convention. In
principle, however, consent to be extradited
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implies consent to the possibility to be
prosecuted also on other charges than those
contained in the extradition request, or in
the request for provisional arrest.

The second Convention, adopted in 1996
and currently ratified by 6 Member States
(also here more ratifications will soon
follow) addresses a number of the
exceptions to extradition provided for in the
1957 Convention and seeks to lift a number
of taboos in relations between the Member
States of the European Union. It has been
considered that between the Member
States, which seek to create an area of
freedom, security and justice by the entry
into force of the Treaty of Amsterdam,
traditional obstacles to extradition should
be reduced as much as possible.

It has therefore been provided in the
Convention as general principles that
extradition should not be refused in
relation to certain of the exceptions
mentioned above under the 1957
Convention. These concern:

(i) political offences,

(i) fiscal offences,

(iii)the requirement of double criminality
for certain organized crime offences,

(iv) extradition of own nationals,

(v) speciality principle, and

(vi) time limitations.

During the negotiations on this
Convention, it was not possible to reach full
consensus even within such a closely
integrated area as the European Union.
Some of these issues, such as the non-
extradition of own nationals, are dealt with
in the constitutions of the Member States,
and for that reason reservations have been
made possible but with the clearly
expressed intention that these reservations
be lifted in due time. In particular in
relation to the non-extradition of own
nationals, this is clear as a specific system
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of temporary reservations has been set up
which must be extended from time to time,
if they are not to lapse automatically.

The Convention states as a general rule
that the political offence exception shall not
apply between the Member States. It is,
however, possible to enter a reservation to
this provision, but not with respect to
offences which are covered by the Council
of Europe Convention on the suppression
of terrorism from 1977. These include not
only offences defined in a number of UN
Conventions (on high-jacking, the safety of
civil aviation and the taking of hostages)
but more generally serious offences of
violence affecting the life, physical integrity
or health of persons.

Similarly, the Convention provides as a
general rule that the fiscal offence
exception shall not apply between Member
States of the EU. Again, it is possible to
enter a reservation, but not in respect of
offences concerning customs duties,
turnover tax and other indirect taxes. Itis
unlikely that more than one Member State
will make a reservation in this context.

On double criminality in relation to
certain serious offences, a new avenue has
been explored. In principle the
requirement has been retained, even if the
existing thresholds of punishability have
been lowered; it suffices that the offence
carries as a maximum one year
imprisonment in the requesting State and
only six months in the requested State.

However, with a view to be able to better
counter various forms of organized crime,
and more particularly the various forms of
participation in the activities of organized
groups as they have been criminalized in
the Member States, the Convention
provides that with respect to these forms
of participation a strict requirement of
double criminality shall not apply. This is

irrespective of whether the offence has been
defined a conspiracy or an association of
wrongdoers, or as an affiliation to mafia-
type organisations or as membership of
criminal organisations or as acts of
participation in offences committed or to
be committed by others.

Reservations are also in this case
allowed for, but only if the Member State
in question have criminal legislation in
place criminalizing forms of participation
or preparatory acts as defined in the
Convention with respect to a wide range of
serious offences, in particular those which
are commonly committed by way of cross-
border organized crime. This provision
should reduce problems of double
criminality to a minimum.

This solution to extradition in relation
to certain serious crimes took quite some
time to develop but may be seen as an
interesting development in the field of
extradition law. It is a way of reconciling
the necessity of co-operation in relation in
particular to serious crime with a drive
towards greater harmonisation of the
criminal laws of the Member States;
something which was also debated in the
meeting of the Heads of State and
Govermment at Tampere referred to below.

The non-extradition of own nationals is
commonly recognized as a principle of
extradition law by States belonging to the
civil law tradition whereas countries
belonging to the common law tradition
often extradite their own nationals.
Coupled with these differences is the policy
relating to the establishment of
extraterritorial criminal jurisdiction over
offences committed by nationals where
common law countries usually take a more
restrictive approach.

In view of the constitutional obstacles
in some Member States such as Germany,
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it was felt necessary during the drafting of
the Convention to allow for a system of
temporary reservations to be able to be
submitted. The temporary reservations
will have to be prolonged and if they are
not they will lapse. Through the creation
of this system, it became clear that the
political will of the Member States is to
make no distinctions, within the Union,
between citizens of the Union something
which can be seen as a rupture with
concepts which have been taken for granted
for centuries.

On the speciality principle the
Convention has in the first place clarified
which actions by the requesting Member
State are not considered as falling under
the actions which can only be performed
subject to the consent of the requested
State. In the second place the Convention
has given the right to the person concerned
to waive his claims to protection under the
speciality principle, irrespective of the
views held on this by the requested State.

On time limitations, finally, the
Convention provides as a rule that
provisions on time limitations in the law
of the requested State should in principle
be ignored, unless that State has, according
to its laws, also jurisdiction over the offence
for which extradition is requested.

C. Schengen Developments

The Schengen Convention of 1990
contains also provisions on extradition,
some of which have been taken over in the
previously mentioned two EU Conventions.
These provisions relate, for instance, to
amnesty, time limitation, certain simplified
extradition, certain fiscal offences and
channels for sending requests. One
important consequence of the adoption of
the Schengen regime is that an “alert”
entered into the Schengen Information
System, a computerized system which is
available in all 13 Schengen Member
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States, has the automatic effect of a request
for provisional arrest under article 16 of
the European Convention on Extradition.
This means in practice that if a border
control officer finds out, when he controls
a person in the SIS computers that an
“alert” has been introduced in the system,
he shall immediately arrest the person or
ensure that the competent police
authorities proceed to his arrest. It wasin
such a way that the Italian authorities
arrested Mr Ocgalan, the Kurdish leader for
whom Germany had entered an “alert” on
the basis of arrest warrants made by
German judicial authorities. It is another
matter that the German authorities
thereafter did not proceed to a formal
extradition request.

D. Current Work on Legally Binding
Instruments on Extradition
within the European Union

There is at present no work relating to

extradition ongoing within the European
Union. However, the Treaty of Amsterdam
specifies expressly that work should be
started to further facilitate extradition and
the conclusions of Tampere also indicate
that more work should be undertaken.
Therefore, it is to be expected that new
avenues will continue to be explored.
Moreover it is possible that within the
framework of the system set up for mutual
evaluation of international undertakings,
a new topic on extradition might be selected
within the next 1-2 years. This would seem
to be a logical consequence of the
evaluations which have been carried out
on mutual assistance in criminal matters
and urgent requests for seizure of assets
referred to above.

E. Final Remarks on Extradition
Extradition is still seen as a matter
which is very close to the sovereignty of the
Member States. However, it is clear that
within the European Union there is a drive
towards simplifying and speeding up
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extradition, although we are probably still
far away from the creation of an area of
extradition law where the formalised
extradition procedures are replaced by a
simple system of return of fugitive
offenders, based on simple mutual
recognition and enforcement of arrest
warrants, with only very limited cases left
in which refusals to co-operate in this field
would be justified.

Every time when calls have been made
for more simple and rapid procedures,
human rights lawyers have protested and
claimed that the rights under the Geneva
Convention would be violated if a simple
system of rendition would be adopted and
that not even within the European Union
one can forego court procedures in spite of
the fact that all Member States have
subscribed to the European Convention on
Human Rights and should have procedural
legislation which is in conformity with that
convention. The debate on this issue is by
no means closed and will continue in
particular in the light of the results of the
Tampere Summit referred to below.

1IV. THE EUROPEAN COUNCIL AT
TAMPERE

The entry into force of the Treaty of
Amsterdam on 1 May 1999 has by many
been seen as a qualitative leap for the
European Union in the area of Justice and
Home Affairs. For the first time, the
objective of creation of “An area of
Freedom, Security and Justice” was spelled
out in the Treaty and specific actions to that
end were provided for in the Treaty which
is a kind of Constitution for the European
Union. Itwas therefore not surprising that
the European Council, consisting of the
Heads of State and Government of all
Member States decided to convene, only for
the second time in the history of the EU, a
special meeting to discuss the realisation
of the new objectives.

This special meeting of the European
Council was held at Tampere (Finland)
under the Chairmanship of the Finnish
Prime Minister who then held the
Presidency of the Council. It debated three
main themes: A common EU Asylum and
Migration Policy, A Genuine European Area
of Justice and A Unionwide Fight Against
Crime and adopted the so-called 10
“Tampere Milestones”.

These milestones contain specific
decisions which are relevant to MLA and
to extradition. Paragraphs 33, 35 and 36
of the conclusions provide:

“Enhanced mutual recognition of
judicial decisions and judgements and the
necessary Approximation of legislation
would facilitate co-operation between
authorities and the judicial protection of
individual rights. The European Council
therefore endorses the principle of mutual
recognition which, in its view, should
become the cornerstone of judicial co-
operation in both civil and criminal matters
between the Union. The principle should
apply both to judgements and to other
decisions of judicial authorities.... It
considers that the formal extradition
procedure should be abolished among the
Member States as far as persons are
concerned who are fleeing from justice after
having been finally sentenced, and replaced
by a simple transfer of such persons...
Consideration should also be given to fast
track extradition procedures, without
prejudice to the principle of fair trial.... The
principle of mutual recognition should also
apply to pre-trial orders, in particular to
those which would enable competent
authorities quickly to secure evidence and
to seize assets which are easily movable....”

In the background to these decisions was
a proposal in particular by the United
Kingdom to intensify work on mutual
recognition in relation to MLA and to
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extradition. As a result of the Tampere
decision, it is probable that we will see a
development whereby it is explored if
extradition could be made more automatic,
at least where a person has been finally
convicted of an offence and then seeks to
evade the consequences of his conviction.
Work will also begin on the very difficult
issue of freezing of assets in another
country where there is a risk that the asset
may be transferred out of the jurisdiction
(for instance funds on bank accounts which
may be quickly dissipated). It is probable
that such work needs to be coupled with
the question of certain minimum standards
which must be adhered to and thus be
extremely sensitive and difficult.

The discussion on the principle of mutual
recognition should also be seen in
conjunction with another decision of the
European Council, namely the setting up
of a unit called EUROJUST, composed of
national prosecutors, magistrates, or police
officers of equivalent competence, detached
from each Member State according to its
legal system. This unit would have the task
of facilitating the proper co-ordination of
national prosecuting authorities and of
supporting criminal investigations in
organized crime cases. A legal instrument
on the setting up of this unit will have to
be adopted before the end of 2001. One of
the ideas which will be discussed in the
context of EUROJUST is whether these
national magistrates, which will probably
be detached to The Hague as Europol also
has its seat there, will be able to take
provisional measures and freeze for
instance bank accounts in their own
countries in accordance with their national
legislation.

V. CONCLUDING REMARKS

As will be understood from this brief
exposé, which by necessity must be made
in a cursory manner, the legal situation

48

concerning both mutual assistance in
criminal matters and extradition within
the European Union is extremely complex.
It has in fact become so complex so that
also specialists have difficulties in fully
understanding the law and grasping all the
details. The practitioner will have to know
a number of multilateral treaties (Council
of Europe, EU, UN, Schengen, Benelux...),
various Joint Actions of the EU and also
internal legislation, guidelines,
instructions and directives in order to be
able to use efficiently all possibilities.

Moreover, since the tendency, in
particular in mutual assistance, is to have
more and more direct contacts between
judicial authorities, it is clear that for
instance a prosecutor who only deals with
a few letters rogatory per year will have
difficulties in carrying out his tasks
efficiently. This has in turn led to measures
in some countries whereby specific
training, in particular in languages, has
been given to certain prosecutors and
clustering of prosecutors made so that only
those specialised in mutual assistance
actually send and receive requests.
Computerised systems are also under way,
whereby police and prosecutors are
assisted in the drafting of mutual
assistance requests, so that nothing is
forgotten in the processing of the request
and all translations of necessary legislation
can be provided immediately by the system.
An example of such a system is the so-
called KRIS system developed in the
Netherlands. At the same time, efforts
undertaken by the European Union not
only to set standards for norms but also
actually to deal in practice with judicial co-
operation are bearing fruit (setting up of
the European Judicial Network, providing
access to telecommunications, production
of CD-Roms and creation of websites,
standards of good practice, mutual
evaluations...).
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Although one can be reasonably
optimistic about the future and about the
fact that much finally is being done to bring
judicial co-operation at least up to the same
standards as police co-operation, one can
still question whether the measures which
are being taken are enough to ensure an
efficient fight in particular against
organized crime which has extremely
powerful resources at its disposal. In any
case, efforts at multilateral level, be it the
European Union, Council of Europe or UN,
are encouraging and should be intensified.
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EXTRADITION AND LEGAL ASSISTANCE: THE PHILIPPINE
EXPERIENCE

Severino H. Gana, Jr.***

I. INTRODUCTION

Before embarking on a discussion of
substantive extradition law issues and
procedures in the Philippines, I would like
to describe briefly the International Affairs
Division (IAD) of the Philippine
Department of Justice. The Division is
composed of State Prosecutors and State
Counsels. The Division is responsible for
international extradition submitted by
local authorities and is the principal office
handling all requests for extradition of
individuals who have fled to the
Philippines. The IAD is also the central
office in charge of all matters relating to
mutual legal assistance in criminal
matters. In addition, within the IAD we
have the Refugee Processing Unit (RPU)
which implements our obligations
pursuant to the 1951 Refugee Convention
and its 1967 Protocol. A fourth function of
IAD is to assist in handling requests for
transfer of sentenced persons/prisoners,
although at the moment the Philippines
has only two treaties - one with Hong Kong
and another with Thailand - but neither
have been ratified to date. Finally, the IAD
also participates in treaty negotiations.

At present the Philippines has
extradition treaties with Australia,
Canada, the Federated States of
Micronesia, Hong Kong, Indonesia,
Republic of Korea, Switzerland, the United
States of America, and the Kingdom of
Thailand, and treaties on mutual legal

* Senior State Prosecutor, Department of Justice,
Philippines.

**International Director, Asia Crime Prevention
Foundation
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assistance on criminal matters with
Australia and the United States of
America.

As already mentioned, the Philippines
has two treaties on Transfer of Sentenced
Persons, one with Hong Kong and another
Thailand, but both are still pending in the
Senate.

The IAD is not a big office. All in all
there are about fifteen (15) of us. We are
directly under an Undersecretary of
Justice. So far this small group is sufficient
considering the low number of cases being
handled.

The year 1999 was a challenging year
for the IAD. The year saw most of the
lawyers of the IAD battling cases from the
Regional Trial Court, Court of Appeals and
the Supreme Court. Foremost among these
cases was the United States appeal for the
extradition of Mark Jimenez, a presidential
adviser. This case put extradition in the
limelight and awareness to its importance
was focused as it saw publicity in the
headlines.

With this brief introduction about the
IAD, I would now like to begin a discussion
about the extradition experience in the
Philippines. 1 will not discuss the legal
principles applicable to extradition, except
maybe in passing, since numerous
materials abound in this area. Instead, my
discussion will be limited to sharing our
practical experiences in extradition and
cooperation and some of the problems
facing us. My discussion will be divided
into two, namely, our experience in those
cases where we have treaties, which |
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would label as “formal extradition
procedures”, and those where we do not
have any formal treaties, which | call,
“informal cooperation”.

Il. FORMAL EXTRADITION
PROCEDURES

A. The Philippine Extradition Law

In the Philippines extradition is
governed by Presidential Decree No. 1069,
“The Philippine Extradition Law”, and by
the applicable extradition treaty in force.
PD No. 1069 was enacted by then President
Ferdinand Marcos in 1977, shortly after the
Philippines concluded its first extradition
treaty with the Republic of Indonesia. As
can be seen the law is more than twenty
(20) years old, and has not been amended
since. PD No. 1069 is intended to “guide
the executive department and the courts
in the proper implementation of the
extradition treaties to which the
Philippines is a signatory”. Under the law
extradition is defined as :

“The removal of an accused from the
Philippines with the object of placing
him at the disposal of foreign
authorities to enable the requesting
state or government to hold him in
connection with any criminal
investigation directed against him or
the execution of a penalty imposed on
him under the penal or criminal law
of the requesting state or
government.”

The definition approximates the
international definition of extradition
which is:

... the process by which persons
charged with or convicted of crime
against the law of a State and found
in a foreign State are returned by the
latter to the former for trial or
punishment. It applies to those who
are merely charged with an offense

but have not been brought to trial; to
those who have been tried and
convicted and have subsequently
escaped from custody; and to those
who have been convicted in absentia.”

Philippine law provides that the
Secretary of Foreign Affairs has the first
opportunity to make a determination on
whether the request complies with the
requirements of the law and the relevant
treaty, such as the submission of the
original or authenticated copy of the
decision or sentence imposed upon an
accused; or the criminal charge and the
warrant of arrest; a recital of the acts for
which extradition is requested containing
the name and identity of the accused; his
whereabouts in the Philippines; the acts
or omissions complained of; the time and
place of the commission of those acts; the
text of the applicable law or a statement of
the contents; and such other documents or
information in support thereof. Once all
of these are complied with, the request and
supporting documents are forwarded to the
Secretary of Justice who shall then
designate a panel of attorneys from the IAD
to handle the case.

In practice, the role of the Department
of Justice (DOJ) is not limited to filing and
handling the case in court. If it deems
necessary, the DOJ may also request the
foreign state to submit additional
supporting documents particular to
Philippine procedures. This is done to
make sure that only those requests that
comply with both treaty and domestic
requirements are processed. For example,
we usually request for certified copies of
the affidavit of witnesses and do not merely
rely on the affidavit of the prosecuting
attorney which merely synthesizes the
statements of the witnesses. Relying solely
on the affidavit of the prosecuting attorney
may be dangerous because it would be
considered already a double hearsay under
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Philippine laws.

Once all the supporting documents are
in order, the State Counsel will prepare the
extradition petition which is then filed with
a Regional Trial Court. The judge may then
issue a warrant of arrest if in the court’s
opinion the immediate arrest and
temporary detention of the accused will
best serve the ends of justice. It has been
the practice of the IAD to request for the
arrest of an accused upon the filing of an
extradition petition/application.

Under Section 20, provisional arrest can
be granted but the period of detention is
only twenty (20) days. The law also
contains a provision for the appointment
of a counsel de oficio if on the date set for
the hearing the accused does not have a
legal counsel.

In addition to PD No. 1069, the
Philippine Rules of Court, although not a
law, apply in extradition cases but only
insofar as practicable and when not
inconsistent with the summary nature of
the proceedings.

On the issue of the degree of evidence
required, under PD No. 1069, what the
petitioner must establish is a prima facie
case. The standard generally used in
treaties is probable cause. An issue arises
on which standard is higher. Under
Philippine jurisdiction there is some
distinction between the two but it is a thin
line that is often blurred. It would appear
however, that probable cause is a higher
standard.

Decisions of the Regional Trial Courts
are appealable to the Court of Appeals, and
may also be raised by certiorari to the
Supreme Court.
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B. Crimes Covered by Treaty

For crimes covered by treaty, the
Philippines adopts both the listing
approach - where specific crimes are
enumerated, and the dual criminality, or
what | would call the conduct approach,
where what is important is the underlying
conduct of an accused.

To satisfy dual criminality, the name by
which the crime is described in the two
countries need not be the same, nor should
the scope of liability for the crimes be
similar. As to the period when dual
criminality must exist, it may be worth
noting that in the recent case of Regina vs.
Bartle and the Commissioner of Police,
more commonly known as the Pinochet
extradition appeal case, the House of Lords
opined that dual criminality must exist at
the time of the commission of the act and
not at the time of the request.

The listing approach is adopted in the
extradition treaties with Hong Kong,
Indonesia, and Thailand. While those
treaties with Australia, Canada, the
Republic of Korea, Micronesia,
Switzerland, and the United States of
America adopt the dual criminality
approach.

C. Jurisprudence on Extradition

To my mind, there is only one (1) case
decided by the Philippine Supreme Court
regarding extradition. This is the case of
Wright vs. Court of Appeals. This case
involved the extradition of an Australian,
Mr. Paul Wright, back to Australia to face
charges of obtaining property by deception.
The case is significant because our
Supreme Court, in upholding the
conclusion of the Honorable Court of
Appeals, held that the RP-Australia
Extradition Treaty is neither a piece of
criminal legislation nor a criminal
procedure. The Honorable Supreme Court
stated that extradition “merely provides for
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the extradition of persons wanted for
prosecution of an offense or a crime ...” The
decision states in categorical terms that
extradition is not a criminal procedure in
the Philippines. Consequently, all the strict
safeguard measures attendant in a
criminal case are not readily applicable in
extradition.

It is accurate to state that extradition is
not a criminal procedure. The purpose of
an extradition hearing is not to determine
the guilt of the accused - that is the role of
the court where the primary case is
pending - but merely to determine whether
there is probable cause to believe that the
accused committed the offenses charged in
the requesting country. As such, the
extradition court is not the venue to raise
defenses against the offense/s charged.

The case also made it clear that the
provisions of an extradition treaty which
make it applicable to offenses committed
prior to its entry into force are not in the
nature of an ex post facto law.

Finally, the decision holds that the
phrase “wanted for prosecution” which is
used in the treaties does not mean that
there is a criminal case pending against
the accused in the requesting State. This
requirement is complied with as long as
there is a warrant for the arrest of the
accused. In that instance the person can
be said to be “wanted for prosecution”.
Holding otherwise, it would be very easy
for an accused to render an extradition
treaty ineffective by the mere fact of
absconding before a case is actually filed.

D. Breakdown of Extradition
Requests
The breakdown of the extradition
requests is as follows:

e Requesting State: USA, 10 (4
detained, 1 extradited)

< Requesting State: Australia 3 (3
extradited)

< Requesting State: Hong Kong 1
(detained)

CHART 1
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The data show that the Philippines
receives most requests from the United
States. Correspondingly, the Philippines
sends most of its requests to the United
States. This may be due in part to the large
number of Filipinos who reside in the
United States. It can also be seen that out
of a total of 14 foreign requests, the
Philippines already extradited the subjects
in four (4) of these cases. That would
translate to 29% extradition rate. All the
other cases are still pending.

For requests made pursuant to treaties
on mutual legal assistance, the breakdown
is as follows :

« Requesting State: USA, 4

= Requesting State: Australia 2
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E. Current Major Issues
Encountered
Generally, most of the objections raised
against extradition are constitutional ones.
This is understandable considering the
infancy of the proceedings in the
Philippines. Grounds for arguing that
extradition/extradition treaties are
unconstitutional are the following:
1. It violates human rights
2. Itis ex post facto
3. Itis a denial of due process
4. 1t does not supersede domestic law
and that it in effect allows
extraterritorial application of foreign
laws.

In ordinary cases these issues could
easily be resolved. However, as this is
connected with a novel matter, there is
some difficulty in resolving the
constitutional issues because of the dearth
of jurisprudence on the subject.
Additionally, extradition and mutual legal
assistance are topics that are generally new
to both bench and bar. We therefore, often
rely on US jurisprudence, which have been
of great assistance to us. Hopefully, we will
soon have our own jurisprudence on the
matter.

Some of the specific issues we
encountered are the following:

a. Provisional Arrest

When an alleged fugitive has been
located in a foreign country it is often
important to effect his arrest at once to
prevent his further flight. For this purpose,
most extradition laws and treaties provide
that the alleged fugitive may be arrested
and temporarily detained for a period of
time to enable the requesting State to
furnish the necessary documentation in
support of its request for his extradition.
It is therefore, standard for extradition
treaties to contain a provision on
provisional arrest. Considering the time
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factor, our implementing law, PD No. 1069
allows a request for provisional arrest to
be sent either through diplomatic channels
or by post or telegraph. Through practice
this has evolved to include requests sent
through fax. This is not without problems.
In a couple of cases, the accused has
guestioned the validity of requests that are
sent through fax arguing that there is no
guarantee that fax copies are certified
copies of the original. Basically, the
argument hinges on the issue of
authentication and certification. It is the
position of the IAD that if the law allows
telegraph, which are often brief statements
then with more reason should fax copies,
which are reproductions of the original, be
allowed.

Also under PD No. 1069, the period for
detention under a provisional arrest
pending the receipt of the extradition
request is twenty (20) days. The treaties
however, provide generally from 45 to 60
days detention. There is a case now
pending before our Supreme Court on the
issue of whether later treaties are deemed
to have amended the period so provided
under the domestic statute. It is the
position of the IAD that, where there is a
conflict, a later treaty prevails over an
earlier enacted statute. This is so because
under Philippine jurisprudence, a treaty
once ratified is on equal footing with a
domestic law.

b. Issue of Bail

An issue that arises once an accused has
been provisionally arrested is the question
of bail. Individual’s interest in pre-hearing
liberty has been recognized under the
principle of due process and consequently,
have been denied only in limited
circumstances. Moreover, in the
Philippines, the right to bail is enshrined
in our constitution.
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It has been commented that in
extradition cases, the individual interest
in pre-hearing liberty is arguably even
stronger than in domestic cases, because
in addition to the imprisonment, there is
also present the transportation of the
individual to another jurisdiction. Despite
this interest, most extradition treaties are
silent on the provision of bail. In the
Harvard Research in International Law,
Draft Convention on Extradition, the issue
of the right to bail was deliberately left out.
At that time it seemed best to “leave to the
municipal law of each State to determine
whether enlargement upon bail is a safe
means of detention under any
circumstances, and, if so, the circumstances
which shall justify such action.”

In the cases pending now in various
courts in the Philippines, the 1AD puts
forward the argument that the
Constitutional Right to Bail is not an
absolute right. This argument hinges on
the principle that as a general rule the
constitutional right to bail is available only
in criminal proceedings committed against
the state. This is supported by the text of
Section 13, Article I, of the 1987
Constitution which states that:

All persons, except those charged
with offenses punishable by reclusion
perpetua when evidence of guilt is
strong, shall, before conviction, be
bailable by sufficient sureties, or be
released on recognizance as may be
provided by law. The right to bail
shall not be impaired even when the
privilege of the writ of Habeas Corpus
is suspended. Excessive bail shall not
be required. (underscoring supplied)

Since, extradition is not a criminal
proceeding, bail as a matter of right does
not exist, if at best, it may exist only as a
matter of discretion. Or to put in
differently, in extradition proceedings,

there is a presumption against bail.

The absence of a right to bail does not
mean that the accused would be left
unprotected. It has been noted that in
those situations where the right to bail does
not exist, emphasis has been given to the
right to speedy trial. It would appear that
this counterbalancing of rights would
reduce whatever harshness may exist by
the absence of a right to bail. It is notable
that both in the Philippine Extradition Law
and the extradition treaties entered into
by the Philippines there are no provisions
on bail. What the Philippine Extradition
Law provides is that the extradition
proceedings are summary in nature.

However, as lawyers, we always have an
alternative argument. Assuming that the
courts have the authority to grant bail in
extradition proceedings even in the absence
of specific provision in PD 1069 and the
RP-US Extradition Treaty, this power must
be exercised only for the most special of
circumstances. In Philippine
jurisprudence there are examples of special
circumstances; that is: to prolong detention
under a protracted trial with no indication
of early termination; or health reasons
necessitating special hospitalization.

We are also arguing that if bail exists as
a matter of discretion, the showing of a
reasonable risk of flight is sufficient ground
for denying bail. In the Philippine setting,
this argument is novel since the practice
is that the risk of flight is not a ground for
denial, the remedy being to merely increase
the amount of bail. The reason for the
presumption against bail in extradition
proceedings is one that carries
international repercussions for the
requested state. As enunciated in the case
of Wright vs. Henkel:

the demanding government, when it
has done all that the treaty and the
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law require it to do, is entitled to the
delivery of the accused on the issue of
the proper warrant, and the other
government is under obligation to
make the surrender; an obligation
which it might deem impossible to
fulfill if release on bail were permitted.
The enforcement of the bond, if
forfeited, would hardly meet the
international demand; and the
regaining of the custody of the accused
obviously would be surrounded with
serious embarrassment.

Unlike in ordinary domestic cases
wherein the damage caused by an accused
who absconds is contained within the
domestic plane, in extradition, releasing an
extraditee on bail, which provides an
opportunity to abscond, puts at risk the
interest of the government to comply with
international obligations. This is a very
real danger. We have a case wherein a
foreigner out on bail had fled to the
Philippines.

There is still no definitive Philippine
jurisprudence on this issue as all the cases
regarding bail in extradition are pending
in different courts.

c. Politically Motivated
| understand that in the United States

the determination of whether a crime is of
a political nature rests with the courts,
while the question of the political
motivation of the country requesting
extradition is to be made by the executive
branch. In the Philippines there is still no
clear jurisprudence on this matter although
there is a case pending in court which may
indirectly address this issue. In that case
the person sought to be extradited
requested the IAD for copies of the request
and supporting documents. The IAD
refused him access on the ground that it
was still processing the request and that
at that stage there is still no right of access,
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and at any rate he will be furnished all the
documents once the petition for extradition
is filed in court. The stand of the subject
person was that he had a right of access to
the documents at anytime in order that he
would be able to show before the executive
authorities that the request was politically
motivated. The issue therefore, appears
to be whether the government is duty
bound to notify a person at the soonest
possible time, even prior to filing a petition
in court, that his extradition is sought. One
danger we see in this is that this would
give such person an opportunity to flee
since the executive authorities at this stage
do not yet have access to any judicial
safeguards that would prevent flight.

I noticed that the tenor of the provisions
on politically motivated requests/political
offenses are similar to that which is used
in International Refugee Law, particularly
the 1951 Convention Relating to the Status
of Refugees, and the 1967 Protocol relating
to the Status of Refugees, to which the
Philippines acceded to in July 22, 1981.
Consequently, the issue of political
motivated requests should be understood
in the context that it is used in
International Refugee law, as referring to
an ordinary criminal offence applied in
politically suspicious circumstances .

d. Extradition of Nationals

Philippine law allows the extradition of
its nationals subject to the usual exceptions
as contained in the relevant treaties. Out
of the four cases wherein extradition was
granted, one of them was a Filipino.

F. MLAT

Unlike in extradition, mutual legal
assistance in the Philippines does not have
any implementing laws for the treaties.
Through practice we have considered both
treaties to be self-executory and therefore,
even in the absence of any local law, these
treaties have been enforced. MLAT are
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used in order to aid government
prosecutors in gathering evidence located
overseas even at the investigatory stage.
In a way this would substitute for letters
rogatory.

At present, most requests for legal
assistance involve having to examine bank
records. Legally, this is a problem because
the Philippines has a strict bank secrecy
law. This is particularly true of foreign
currency deposits. It may be argued that
the treaties supersede the bank secrecy
deposit law as the treaties came at a much
later time. However, in the treaties there
is no express repeal made and therefore,
counter-arguments are made that there is
no repeal or amendment on the bank
secrecy law.

We have a theory, following the case of
Salvacion vs. Central Bank of the
Philippines, that the bank secrecy laws do
not protect “illegitimate” deposits or
fraudulent investments. As the Solicitor
General argued:

It is evident from the above [Whereas
clauses] that the Offshore Banking
System and the Foreign Currency
Deposit System were designed to draw
deposits from foreign lenders and
investors (Vide second Whereas of PD
No. 1034; third Whereas of PD No.
1035). It is these deposits that are
induced by the two laws and given
protection and incentives by them.

Obviously, the foreign currency deposit
made by a transient or a tourist is not
the kind of deposit encouraged by PD
Nos. 1034 and 1035 and given
incentives and protection by said laws
because such depositor stays only for
a few days in the country and,
therefore, will maintain his deposit in
the bank only for a short time.

The reason for the protection was to
increase our links with foreign lenders and
to facilitate the flow of desired investments
into the Philippines. Therefore, if the funds
or the accounts can be identified by an
outside source as not being used for
legitimate purposes, then the bank secrecy
laws do not apply.

At any rate, once a request for legal
assistance is received, the 1AD files an
application in court with a prayer to
examine the documents requested, and to
freeze the target accounts. We have been
fortunate that the banks we sought to
gather evidence and freeze accounts from
were cooperative, and immediately
complied with the court orders. To date,
we have recovered approximately thirteen
million pesos (P 13,000,000.00) from
laundered drug money. Probably, it will
be easier to target laundered drug money
as we could then use the 1988 Convention
of Psychotropic Substances also as a legal
basis as it has provisions on mutual legal
assistance and on extradition.

We are cautious in the implementation
of MLATs as we are walking a tight rope
because of the absence of any definitive
jurisprudence. Slowly, however, we are
gathering materials and formulating
possible arguments against the bank
secrecy laws.

Regrettably however, and maybe due to
lack of adequate information and resources,
the Philippines has not taken advantage
of the MLATs. As the data shows, the
requests have been one sided, with the
Philippines being the requested State.
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111. INFORMAL PROCEDURES:
COOPERATION WITH JAPAN

As mentioned earlier, we have had a
number of requests from Japan for
assistance in gathering testimonial
evidence, and sometimes object evidence as
well. We have also in a number of instances
deported Japanese nationals who fled to
the Philippines in the hope of avoiding
prosecution in Japan.

There are no hard and fast rules
governing our cooperation with Japan.
While the requests are normally coursed
through the appropriate diplomatic
channels, it is not unusual for an advance
copy to be sent directly to my office so that
by the time we receive the official request,
the documents requested or person sought
is already available or in custody.

To better illustrate the workings of this
“informal procedure” | would like to narrate
a few actual examples.

ACTUAL CASESA.

On January 18, 1993, defendants
Kosumi Yoshimi and Pablito Franco Barlis
conspired with William Gallardo Bueno
and Joemarie Baldemero Chua, and with
murderous intent, knocked down Kosumi
Shozaburo, defendant Kosumi Yoshimi’s
father (87 years old) on his back, pushed
beddings against his face, tightened an
electrical cord around his neck and stabbed
Shozaburo in the neck with a sharp blade
thereby causing Shozaburo to die from
excessive bleeding due to punctured
wounds in his neck at the victim’s residence
at Nagoya-shi, Japan. Furthermore, the
defendants sprinkled kerosene from the
heater found in the living room over the
bedding etc., ignited the kerosene with a
lighter one of them was carrying and
allowed the fire to spread through a
Japanese foot warmer (Kotatsu) to the
house, thereby causing the entire house to
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be burned down.

The applicable provisions of law violated
were

a) Article 199, Penal Code of Japan,
which states that:
A person who Kills other person (s)
shall be liable to death or
imprisonment with labor for life or
imprisonment with labor for a
minimum period of three years

b) Article 108:

A person who sets fire to and burns
an architectural structure used as a
residence or inhabited by other
person(s) steam train, electric train,
ship or more shall be liable to death
penalty or imprisonment with labor
for life or imprisonment with forced
labor for a minimum period of five
years.

c) Article 60:
Two or more persons who act jointly
in the commission of a crime are all
principals.

In February 1994, the Japanese Police
requested the Philippine National Police
through the International Criminal Police
Organization (ICPO) to interrogate
Joemarie Baldemero Chua an accomplice
who had fled to the Philippines. During
the course of the trial proceedings,
accomplice William Gallardo Bueno's
testimony at Nagoya District Court
conflicted with Joemarie’s statement taken
by an investigator of the Criminal
Investigation Unit of the Philippine
National Police on the following crucial
matters :

1. The time when the conspiracy to
commit murder and arson was
formed;

2. The details of the conspiracy;
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3. The person(s) among the three
Filipino accomplices including
Joemarie, who actually murdered
Shozaburo by winding and tightening
an electrical cord around his neck and
stabbing Shozaburo in the neck with
a sharp blade.

4. The person who sprinkled kerosene
from a heater set fire to the house and
so on.

Due to the above-mentioned
discrepancies, it was difficult to determine
whose statement was true. Therefore, it
became necessary to request a Public
Prosecutor in the Philippines to interrogate
Joemarie again, in the presence of a
Japanese Public Prosecutor, about the
particulars and circumstances of the
conspiracy to commit murder and arson
including the roles of the three Filipino
accomplices, the reward and the details of
the actual execution of above-mentioned
crimes.

On February 5, 1996, Mr. Hirosi Shimizu
Chief Prosecutor of the Nagoya District
Public Prosecutors Office of Japan wrote a
letter to the judicial authorities of the
Republic of the Philippines requesting for
assistance in criminal investigation for the
criminal cases of Murder and Arson to
Inhabited Structure against Mr. Kosumi
Yoshimi and Pablito Franco Barlis, which
were all under trial procedure at Nagoya
District Court.

A note verbale, no. 88-96, was issued by
the Embassy of Japan in Manila to the
Department of Foreign Affairs requesting
the cooperation of the authorities of the
Philippine Government in the said
investigation. Philippine Department of
Foreign Affairs endorsed all documents to
the Department of Justice. On March 25,
1996, then Secretary of Justice Teofisto T.
Guingona Jr., issued a Department Order
designating this representation to assist

the Japanese Public Prosecutor in lloilo
City on March 26 to 28, 1996 in
interviewing one Joemarie Baldemero
Chua in relation to the said criminal cases.

Immediately, we all proceeded to lloilo
City and | personally conducted
clarificatory questioning on the person of
Joemarie Baldemero Chua. He was
assisted by a lawyer from the Public
Attorney’s Office. Joemarie Chua
voluntarily and freely narrated the incident
that happened on January 18, 1993. The
Japanese Public Prosecutor and his
assistant went back to Japan with the
sworn statement of Joemarie Chua.

Kosumi Yoshimi was sentenced to life
imprisonment for Murder and Arson to
Inhabited Structure at Nagoya District
Court on November 11, 1997 and his Koso-
appeal was dismissed at Nagoya High
Court on November 19, 1998. His Jokoku-
appeal is pending at the Supreme Court.
Pablito Franco Barlis was sentenced to
imprisonment with labour of thirteen years
for Murder and Arson to Inhabited
Structure at Nagoya District Court on
February 26, 1998 which judgment has
now become final. William Gallardo Bueno
was sentenced to imprisonment with
labour of fifteen years for Murder and
Arson to Inhabited Structure at Nagoya
District Court on May 11, 1995 which
judgment has now become final.

ACTUAL CASES B.

On January 12, 1990, the Osaka
Maritime Police and the Osaka Customs
Police arrested Akira Fujita in Manila who
had been wanted for purchasing and
shipping handguns from the Philippinesin
connection with the smuggling of 40
handguns by a Yamaguchi-gumi (Yakuza)
syndicate member from the Philippines.
Police investigation revealed that Fujita
conspired with one Hironori Takenouchi,
of Izumi City, a Yakuza member. Fujita
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allegedly purchased 40 handguns and 800
rounds of ammunition with one million and
several hundred thousand yen he received
from Takenouchi and concealed the guns
and ammunition inside the furniture he
shipped to Japan. Fujita was subsequently
convicted and was sentenced to seven years
imprisonment on July 19, 1990.

On October 8, 1997, Interpol Tokyo
informed Interpol Manila that Akira Fujita
departed from Japan on the Pakistan
Airlines flight bound for Manila on October
7, 1997. An official of the Japanese
Embassy in Manila requested this
representation for assistance with the
information on the whereabouts of Fujita.

I immediately referred the case of Fujita
to the Chief of the Intelligence Division of
the Bureau of Immigration, and two days
later, or on October 9, 1997, at about 6:30
PM of the same date, Fujita was arrested
by Immigration agents. After one week,
he was deported back to Japan.

ACTUAL CASES C.

On March 8, 1999, Mr. Norio Ishibe, the
Chief Prosecutor of the Akita District
Public Prosecutors’ Office requested the
judicial authorities of the Republic of the
Philippines for assistance in a criminal
investigation. The facts of the case are as
follows:

Defendants Akihito Ishiyama was a
postmaster of Tokiwa Post Office in Akita,
Japan. He handled and was in charge of
handling cash at the Tokiwa Post Office as
part of his work responsibilities. At around
6:00 P.M., October 23, 1998, the defendant
appropriated cash in the amount of
32,305,500 yen from Tokiwa Post Office for
his own use.

The applicable provisions of law
violated :

Penal Code of Japan

Article 253

60

A person who wrongfully
appropriates another property which
has come into his possession in the
course of business shall be punished
with imprisonment with labor for not
more than 10 years.

Article 235

A person who steals the property of
another commits the crime of larceny
and shall be punished with
imprisonment with labor for not more
than 10 years.

Defendant Ishiyama stated before an
investigator that he left Japan for the
Philippines with cash totaling about
33,000,000 yen and gave 970,000 yen to
Lody'’s sister, Mina, and left 30,000,000 yen
with Sunny Laxa, the common-law
husband of Mina.

In order to confirm the defendant’ s
statement and to ascertain how the money
he got was spent, one Japanese Public
Prosecutor and an assistant were
dispatched to conduct interviews of
witnesses. This representation was
designated by the Chief State Prosecutor
of the Philippines to assist them. With this
designation, this representation together
with the Japanese Public Prosecutor and
his assistant found the witnesses in one of
the provinces. They voluntarily and freely
gave their respective sworn statements.

Akihito Ishiyama was sentenced to
imprisonment with labour of four years and
six months for embezzlement, larceny and
fraud by the Akita District Court on
September 1, 1999 which judgment has
now become final.

ACTUAL CASES D.

On September 1, 1998, Mr. Hideo lida,
the Chief Public Prosecutor of the Osaka
District Public Prosecutors’ Office wrote a
letter to the Judicial authorities of the
Republic of the Philippines requesting for
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assistance in criminal cases of
Abandonment of Corpse and Violation of
the Firearms and Swords Control Law
against Chow On Park who intended to
abandon the body of one Haruo Nishikawa
murdered by Ho Ji Chong alias Hiroshi
Matsuda by shooting, and placed the corpse
into the trunk of the victim’s passenger car
parked in the parking lot on the first floor
of Dainichi Building at Kadoma-shi, Osaka
at around 6:00 PM on November 28, 1997
and drove that car to the parking lot of
Hoshigaoka Kosei Nenkin Hospital located
at Hirakata-shi, Osaka and left the body
there.

The defendant received about 30 million
Japanese yen in cash as a reward for the
criminal act from the accomplice Ho Ji
Chong alias Hiroshi Matsuda on November
28, 1997. The defendant’s wife, Marucilla
Park Ruby Cristina alias Ruby Arai,
entered the Philippines with the said cash
on December 6, 1997 upon defendant’s
order. Said Marucilla asked her cousin
Bernardo Marilou y Rivera to keep
¥5,480,000 in the safe-deposit box at
Westmont Bank and ¥19,000,000 in a safe-
deposit box at China Banking Corporation.
Since the defendant got the said money in
reward for the criminal act of this case, the
money had to be seized and confiscated as
evidence.

The applicable provisions of law
violated :

Penal Code of Japan

Article 190 and Article 60
Abandonment of Corpse

Article 31-3 paragraph 1 and Article 3
paragraph 1 of the Firearms and Swords
Control Law and Article 60 of the Penal
Code shall be applied to the offense
described above as a violation of the
Firearms and Swords Control Law.

Japanese Public Prosecutor Haruhiko
Fujimoto and his assistant were dispatched
to Manila. This representation was
designated by the Chief State Prosecutor
to assist them. | was able to persuade Ruby
Marcilla Arai to turn over the money kept
in the safe deposit box of China Bank
Corporation. She personally handed to me
¥24,480,000. | delivered the said amount
to the Department of Foreign Affairs (DFA).
The DFA turned over the money to the
officials of the Japanese Embassy in
Manila who turned over the said amount
to the Osaka District Public Prosecutors
Office.

Chow On Park alias Haruhiko Arai was
sentenced to imprisonment with labour to
two years for Abandonment of Corpse and
violation of the Firearms and Swords
Control Law as well as the confiscation of
24,480,000 yen and a hand gun at Osaka
District Court on April 30, 1999, and his
Koso-appeal was dismissed on November
4,1999. His Jokoku-appeal is pending at
the Supreme Court.

It may be worth noting that the average
time it took us to comply with requests for
assistance is about one (1) week. The
absence of any procedure in these cases
helped reduce bureaucratic red tape and
thereby, cut down on the time element.
Also, it appears that most witnesses were
willing to cooperate once it was explained
to them that only their testimony would
be needed and that they would not be
extradited or charged. Furthermore, after
explaining to potential witnesses or
accessories that only the proceeds of the
crimes would be confiscated but no charges
will be brought against them, they willingly
gave up the proceeds.

It is important therefore, that those
involved in legal assistance be able to meet
potential witnesses in order to be able to
allay their fears. Once this initial fear was
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properly addressed, the witnesses became
cooperative.

On the aspect of “surrender”, the
procedure used was basically deportation.
The legal justifications for deportation
would be their illegal entry, i.e. usually
through falsified documents; or that they
were previously blacklisted and therefore,
even if they were able to enter, they are
still legally subject to deportation when
found.

Probably, this cooperation setup with the
Japanese government works because of the
peculiarities of the Japanese legal system
whereby affidavits executed overseas are
admissible as evidence. But what these
cases show is that even outside a formal
framework, where two governments are
willing to share resources and expertise,
and have developed close working
relations, real feasible solutions can occur.

It will be noticed that the Philippines
does not have any extradition or mutual
legal assistance treaty with Japan. This
however, has not stopped us from
cooperating with Japan in the effort to
enforce criminal law. If we factor the
number of cases we cooperated with Japan
(both for legal assistance, and for
deportation) the statistics would be as
follows:

CHART 3

Percentage of Extradition and MLAT
including cooperation with Japan

) Others
Canada_ Indc;zfsva 0%
5% .
Japan

T 19%

United
States-
60%

/ Hong Kong
Australia | 29

12%
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V. CONCLUSION

Extradition and Mutual Legal
Assistance in the Philippines is still at the
infancy stage. There is little local
jurisprudence or writings on the subject.
This may be a reason why we still use
informal approaches.

We still have a long way to go. Being a
developing country we are still way behind.
However, this will give us the unique
opportunity to develop the law and blaze
new trails. Often, we are mere players in
a field that has been set by our forebears,
but here, as we play we make the rules.
Very few are given this opportunity.

We are fortunate that we have seminars
such as this one, whereby government
officials are exposed to the experiences of
different countries. We can benefit from
knowing the laws and legal systems that
work, and can adopt the same to fit our own
country'’s legal peculiarities as we develop
the law. More important, fora such as these
help foster lasting friendships among those
who will one day be involved in extradition
and legal assistance. In my personal
experience, my friendship with UNAFEI
Director Kitada, has been a positive factor
in Philippine-Japanese cooperation. Let us
then use these opportunities to work for
more effective and lasting solutions to the
problems facing us. It is precisely here
where we can mutually benefit by sharing
our resources, ideas and expertise and
thereby contribute to world peace and
harmony. And may the product of the work
we do here contribute to a better generation
in the future with less crime and more
prosperity and justice.
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CONTEMPORARY PROBLEMS OF EXTRADITION: HUMAN
RIGHTS, GROUNDS FOR REFUSAL AND THE PRINCIPLE
AUT DEDERE AUT JUDICARE

Michael Plachta*

1. EXAMINATION OF HUMAN
RIGHTS IN THE CONTEXT OF
EXTRADITION

The growth and expansion of the human
rights concept have inevitably led it to
cover the vast area of international
cooperation in criminal matters whose
most renowned form, extradition, has been
for centuries dominated by considerations
and concerns deeply rooted in state
interests, such as sovereignty, maintaining
power and domestic order, keeping external
political alliances, etc. Human rights have
been granted protection only in so far as
that would correspond with these stated
priorities. The human rights movement
with its unequivocal emphasis on their
protection as such, has changed that
perspective.

This development coincided with the
tendency towards strengthening the
position of individuals through the
recognition of their personality in
international law, albeit in a very limited
scope and yet still contested by some
authorities, and acknowledgment that they
should have their say in international
matters involving their interests.
Stipulations of recent multilateral
conventions regarding the rule of speciality
illustrate this tendency. One example can
be found in the 1995 Convention on
Simplified Extradition Procedure,
elaborated within the European Union.*

Since the mutual relationship between
extradition and human rights has raised a

* Gdansk University, Faculty of Law, First Vice-Dean,
Chair of Criminal Procedure, Poland
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lot of interest? recently which, in turn,
produced a number of publications on this
subject,® this paper offers some general
comments which may become a “food for
thought” and a basis for further discussion.

Mutual relationships between human
rights and extradition are often
characterized as a “tension” between
protective and cooperative functions of this
form of international legal assistance.
Generally, this problem can be approached
and viewed from three perspectives. First,
these relationships can be described in the

1 Convention drawn up on the basis of Article K.3 of
the Treaty on European Union, on simplified
extradition procedure between the Member States
of the European Union, 10 March 1995, O.J.
30.03.1995, No. C.78/1.

2 In the eighties, the problem of extradition and
human rights was discussed by the Institute of
International Law at its Dijon session which
adopted a resolution, following a report submitted
by K. Doehring, 60 Yearbook of the Institute of
International Law 211, 306 (1983). In the nineties,
this problem was a subject of a conference held by
the International Association of Penal Law in Rio
de Janeiro in 1994, 41 Revue internationale de droit
pénal 67 (1995). In the most recent years, the
International Law Association has devoted much
of its attention to this problem, producing three
reports elaborated by Ch. Van den Wyngaert and
J. Dugard and adopting three resolutions. See
Report of the 66" Conference of the International
Law Association (Buenos Aires, 1994), 4, 142,
Report of the 67t" Conference of the International
Law Association (Helsinki, 1996), 15, 214; Report
of the 68t Conference of the International Law
Association (Taipei, 1998).
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“rule-exception” terms. Second, it could be
argued that only one side sets the goal or
the objective while the other has to yield
by making necessary concessions. One of
the issues that would have to be resolved
here refers to the starting point in this
analysis: should it be the needs of law
enforcement or the protection of human
rights? Third, and the most appropriate,
the coexistence between the interests,
needs and values involved in the
international cooperation in criminal
matters, on the one hand, and the
protection of human rights, on the other,
should be sought and based on a reasonable
compromise which would avoid the “critical
point” beyond which human rights become
unbalanced and, therefore, constitute an
obstacle to an effective cooperation in the
fight against crime.

Reaching a compromise is a difficult
task, for it requires recognizing, taking into
due consideration, assessing and weighing

3 See e.g. J. Dugard, Ch. Van den Wyngaert,
Reconciling Extradition with Human Rights, 92
AJIL 1 87 (1998); Ch. Van den Wyngaert, Applying
the European Convention on Human Rights to
Extradition: Opening Pandoras Box?, 39
International and Comparative Law Quarterly 757
(1990); O. Lagodny, S. Reisner, Extradition Treaties,
Human Rights and “Emergency Brake“-Judgments:
A comparative European Survey, 2 Finnish
Yearbook of International Law 237 (1994); O.
Lagodny, W. Schomburg, International Cooperation
in Criminal Matters and Rights of the Individual
from a German Perspective, 2 European Journal of
Crime, Criminal Law and Criminal Justice 379
(1994); A.H.J. Swart, Human Rights and the
Abolition of Traditional Principles, in: A. Eser, O.
Lagodny (eds.) Principles and Procedures for a new
Transnational Criminal Law 505 (1992); G. Gilbert,
Aspects of Extradition Law 79-93 (1991); C.H.W.
Gane, Human Rights and International
Cooperation in Criminal Matters, in: P.J. Cullen and
W.C. Gilmore (eds) Crime Sans Frontieres 186
(1998).

many various factors and components. The
process of balancing all the interests
involved should be carried out on two
levels: first, human rights versus needs of
law enforcement and international
cooperation; second, human rights of the
requested person (fugitive) versus human
rights of others (and society).

In addressing and evaluating the
relevancy of human rights in the context
of extradition, two criteria could be
employed. One would emphasize the
nature of a specific right as vital or
necessary. This approach requires sorting
out all human rights in order to “designate”
the appropriate ones. It is here that the
concept of “fundamental human rights” has
emerged and is gaining a widespread
acceptance. This concept is based on the
understanding that out of all human rights
a group has been recognized as non-
derogable in all universal and regional
instruments and, therefore, has to be
granted protection the specificity of
extradition notwithstanding. An obvious
disadvantage of applying this criterion is
that it offers a very restrictive scope of
human rights which are covered under the
notion of “fundamental human rights”. At
present, there are only four such rights
which are regarded as non-derogable: the
right to life; the prohibition on torture and
other forms of cruel, inhuman and
degrading treatment and punishment; the
prohibition on slavery; and freedom from
ex post facto or retroactive criminal laws.

The second criterion points to the scope,
degree and severity of the violation rather
than the nature of the right. By
emphasizing the threshold, this approach
indicates that controlling is not the right
as such but the way it was, or likely to be,
violated. There seems to be a general
agreement that this threshold must be
sufficiently high to justify the refusal of the
extradition request. Such standard was
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elaborated by the European Court of
Human Rights in its seminal judgment in
the Soering case where the Court held that
the United Kingdom, acting as the
requested state, must have not extradited
a fugitive “where substantial grounds have
been shown for believing that the person
concerned, if extradited, faces a real risk
of being subjected to torture or to inhuman
or degrading treatment or punishment in
the requesting country”.*

The “real risk” test was followed by the
UN Human Rights Committee in Ng v.
Canada.® Also the national courts seem to
be going along the similar lines when they
ground the refusal of extradition on the
notions of a “blatant unjust”, “violation to
the principles of fundamental justice”,
“shock to the conscious of Jurists”, offensive
to the conceptions of “ordre public”, “gross
violation”, “flagrant breach”, etc. An
appropriate scrutiny is called for by the
recommendations adopted by both the
International Law Association at its Taipei
Conference in 1998 and the participants of
the Oxford Conference on International
Cooperation in Criminal Matters, convened
by the Commonwealth Secretariat and held
in 1998. Both documents propose that
extradition be refused if there is
substantial evidence that if a fugitive were
returned there is a real risk of a serious
violation of human rights. The “real risk”
test is, therefore, qualified and combined
with the requirement of a “serious
violation”.

Besides “fundamental human rights”,
there is another category which raises a
difficult question: are the fair trial rights
relevant and applicable to extradition, and
if so, which ones and to what extent? This

4 Soering v. United Kingdom, E.C.H.R. Series A, No.
161 (1989); 28 ILM 1063 (1989).

5 Ng v. Canada, H.R.C., Communication No. 469/
1991, 5 November 1993, 98 ILR 479 (1994).
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problem should be discussed in two
separate contexts as it generates different
issues when the application of the right to
fair trial is analyzed from the point of view
of the requesting state and the requested
state. In the context of the former, two
situations (or scenarios) must be
distinguished depending on whether there
has been an actual violation of fair trial
rights in the proceedings that have led to
the conviction and sentence, or there is
merely a potential for such a violation. The
following flowchart represent an attempt
to point out and illustrate major problems
involved in the process of examination as
well its methodology.

FLOWCHART

The questions raised in the context of
the requested state are different. They
relate to the nature of the extradition
proceedings carried out by the competent
authorities of that country. The disparity
of domestic legislation and state practice
is striking. The solutions adopted in
various parts of the world range from
purely administrative procedure, judicial
or mixed procedures, criminal proceedings
to the procedure sui generis. Given such a
disparity it does not seem advisable or
feasible to propose a uniform procedural
and organizational system that would be
acceptable to all states. Instead, efforts
should concentrate the elaboration of a list
of “core fair trial rights” that must be
guaranteed to the extraditurus by the
requested state no matter which
procedural system it has adopted.
Although the International Covenant of
Civil and Political Rights (Article 14) and
the European Convention on Human
Rights (Article 6) might offer a good
“starting point” an examination should not
stop there: the rights embodied therein
have to be tailored to the specific nature
and needs of extradition.
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Flowchart: examination of a fair trial objection to extradition

applicable standard

D

national :
constitutional order (rights)
in the requested state

(tried and) convicted and sentenced
(actual violation)

g W

extradition OR condition(s)
denied attached

l

sufficient assurances by
the requesting state

<

YES NO
extradition extradition
granted denied

extraditee

international :

* global instruments,

* regional conventions,

* customary international law

sought for trial
(potential violation)

|

inquiry conducted in the requested state:

= evidentiary difficulties, e.g. re
likelihood;

= disparity of interpretation (based
on or taking into account domestic
rules, standards and practice)

= burden of proof on the extraditee;

e threshold: flagrant (and
systematic)? real risk?

= conditions ?

= competent authority: government
or courts?

outcome: highly uncertain
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I1l. GROUNDS FOR REFUSAL OF
EXTRADITION: A CRUCIAL AND
YET CONTENTIOUS ISSUE

Criteria for the classification of
grounds for refusal of extradition
Binding Force:

A. Mandatory,
B. Optional,

. Source:

A. International law:
1. treaty and convention stipulations,
2. customary norms,
B. Domestic legislation:
1. constitution,
2. statutes,
C. Jurisprudence of the judiciary:
1. domestic courts,
2. international tribunals,

. Subject Matter:

A. Nature of the offence:
1. political,
2. military,
3. fiscal,

B. Requested person:1
1. nationality,
2. immunity (under):
a) international law,
b) doctrine of state,
¢) domestic statutory or case law,
3. refugee status,
4. humanitarian considerations,
5. discriminatory treatment,

C.Obstacles to prosecution or
punishment:
1. substantive:
a) principle of legality (nullum

crimen sine lege, non-
retroactivity),
b) statute of limitation

(prescription),
c) other,

2. procedural

a) ad hoc or extraordinary
tribunal,

b) trial (judgment) in absentia,

¢) res judicata (ne bis in idem,
double jeopardy):
(i) final judgment in the

requested state,
(i) final judgment in the third
state,

d)lis pendens
prosecution),

e) declining to prosecute,

f) amnesty and pardon,

g) lapse of time (unreasonable
delay),

h) immunity under:
(i) international law,
(i) doctrine of state,
(iii) domestic statutory or case

law,
i) other,

(pending

[Note: obstacles under “a” and “b"—

extradition-specific, obstacles under “c”
through “i” — general.]

D. Punishment:
1. death penalty,
2. other sanctions,

E. Jurisdiction:
1. concurrent jurisdiction,
2. extraterritorial jurisdiction,

F. Human rights:

1. prohibition of cruel, inhuman or
degrading treatment or
punishment,

2. other:
aydirect application of

international instruments,
b) indirect application - via
domestic legislation,
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4. State’s Interests Involved:

A.Rooted predominantly in the
requested state:
1. nature of the offence,
2.requested person,
3. lis pendens (pending prosecution),
4.declining to prosecute,
5.amnesty and pardon,
6. immunity under domestic statutory
or case law,

B.Rooted predominantly in the
requesting state:
1.ad hoc or extraordinary tribunal,
2.trial (judgment) in absentia,
3. punishment,
4. human rights,
5. lapse of time (unreasonable delay),

C.“Neutral” (or any of the states
involved):
1. statute of limitation (lapse of time),
2.res judicata (ne bis in idem, double
jeopardy),
3. immunity under:
a) international law,
b) doctrine of state,

5. Rationale :

A. Mistrust among states and the lack
of confidence in one another’s justice
system,

. Political considerations,

. International undertakings of a state,

. Protection of human rights,

. Sovereignty,

Tradition,

. Notions of fundamental justice and
fairness embodied in the domestic
legal system,

H. Discrepancies between legal systems.

GMMmMoOOW

B. Comments on the grounds for
refusal of extradition
Admittedly, both the size of the catalogue
and the length of the list of the grounds for

refusal of extradition are impressive. Not
only have they grown significantly over the
last hundred years but, more importantly,
still have a considerable potential for
further growth (refer to section 11l of the
Chart: C.1.c,C.2.g, D.2, F.2). This tendency
worries many government officials and
people directly involved in the extradition
process who fear that, if upheld and
strengthened, the continuous expansion of
defences, exceptions, exemptions, and
exclusions may, in the long run, seriously
undermine this mechanism and frustrate
efforts aimed at bringing fugitive offenders
to justice. Besides, the grounds for refusal
are a “double dulled sword”: while it is
rightly argued that their existence is a
conditio sine qua non for each and every
form of international cooperation in
criminal matters because they give an
assurance to the states involved that their
vital interests will be respected, at the
same time, it must not be ignored that
frequent or, viewed from the perspective
of the requesting state, unwarranted resort
to refursal may have adverse effects on
international relationships. Undeniably,
the longer the list of grounds for refusal,
the weaker the extradition may become.

To prevent the deterioration of the
mechanism of international rendition of
offenders and to strengthen its
effectiveness, one of the available options
is to improve this process itself through the
optimalization of its treaty and statutory
regulation. One way to proceed would be
to downsize the catalogue of grounds for
refusal, or at least, to stop or slow down
the process of its further growth. However,
since the possibilities for improvement in
this way are naturally limited the
resources have to be sought elsewhere.
This is where the principle aut dedere aut
judicare comes into play as an alternative
solution. The properly designed
mechanism for “judicare” may become an
effective countermeasure that will, to a
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certain degree, compensate for the
expansionist approach towards the
grounds for refusal.

It must be made clear that the chart does
not cover all situations where the request
submitted for extradition is denied. Itis
limited to the categories which, by way of
tradition and linguistic convention falls
under the “grounds for refusal”.® In
addition to them, there are all the
conditions and requirements pertaining,
e.g. to the definition of an extraditable
offence, which, if not met or fulfilled, also
result in the request being denied.

The first criterion used in the
classification, the binding force of a
particular ground for refusal, is of utmost
importance for the states involved in the
extradition process, especially for the
requested state. In countries where the
courts have been empowered to inquire into
the legal admissibility of the surrender, the
contents of the catalogue for mandatory
refusal is the most valuable guide, for it
delimits the scope of situations where the
court will issue a negative opinion
regarding extradition. It is then only
logical that the executive organ authorized
to make the final decision is bound by this
kind of court’s ruling which says that the
extradition is not (legally) allowed.

However, this classification presents
little value and help for those whose efforts
focus on modifying and improving the
treaty and domestic regulations in this
area. Shuffling the grounds for refusal
between the two catalogues back and forth
is not very promising, nor does it bear any
valuable fruits, especially in terms of
common acceptance of a particular
solution; therefore, we have to reach deeper

into the problem and examine the nature
and meaning of each ground, irrespective
of legal consequences it produces.

To carry out this task successfully, we
have to start from elaborating distinct
categories that could accommodate all of
the existing (and potential) grounds for
refusal. Section 111 of the Chart raises a
number of problems, questions and doubts.
For example, are all these categories fully
disjunctive, i.e. do they not overlap? Should
“human rights” be, as they appear in the
chart, placed separately, or — as some
authors maintain’ — no separate-category
is needed as they can, and should, be
accommodated in other categories, most
notably under the “obstacles to prosecution
and punishment”? Why are some
categories left open (C.1.c C.2.g, D.2, F.2)?
Two reasons: first, the author did not have
an opportunity to conduct a full-scale
comparative analysis of all international
treaties and domestic legislation, otherwise
chances are that these blank spaces would
have been filled in; second, the author sees
them as a “potential for growth”.

Section 1V represents yet another
attempt aimed at examining and analyzing
this problem. If we consider extradition
as a process based on bipartite relationship
between the requesting state and the
requested state, then the question arises
concerning the side on which the obstacle
to which the particular ground for refusal
relates is located. When the requested
state refuses to surrender the person
sought, does it so because the real problem
lies within its borders and its own
jurisdiction, or, maybe, the invoked ground
for refusal points to the requesting state?
While seeking answers to these questions,
the distinction was made between grounds

6 A.H.J. Swart, Refusal of Extradition and the United
Nations Model Treaty on Extradition, 23
Netherlands Yearbook of Int'l L. 175 (1992).
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7 See e.g. M. Ch. Bassiouni, INTERNATIONAL
EXTRADITION: UNITED STATES LAW AND
PRACTICE 496 (3" ed. 1996).
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for refusal which are based on
circumstances for which the responsibility
are borne predominantly by the requested
state and those which fall predominantly
within the realm of the requesting state.
The third category was also distinguished
as there are a few instances where the
ground for refusal, as defined in general
and abstract terms, is “neutral” in the sense
that it there is not an inseparable link
between the underlying obstacle and only
one of the states concerned. An analysis
carried out along these lines should
generate further arguments in favor of
mandatory or optional nature of some
grounds for refusal. It should also
contribute to the elaboration of a more
efficient mechanism based on the principle
aut dedere aut judicare by indicating where
it may be reasonable to expect from the
requested state to proceed with “judicare”
when its authorities deny the extradition
request.

An attempt was also made to get to the
heart (or roots) of the problem by asking
the question: WHY does the requested state
deny extradition when its executive
authority invokes this or that ground for
refusal? This question has nothing to do
with the problem of legal and factual
justification of the negative decision in any
given case. Nor does it imply any sort of
assessment or evaluation of the propriety
of the refusal. Rather, it suggests that it
may be more instructive to move this
inquiry further back to see why that
particular ground for refusal was included
in a treaty or domestic law in the first place.
Therefore, when it comes to the application
of that legislative enactment or treaty
stipulation in practice the rationale behind
it in many cases either is not fully realized,
or lies somewhere in the “shadow”. It is
this author’s strong belief that only by
bringing the true motives and reasons to
light can we challenge them, and only by
challenging them, better still removing

some of them, can we make any meaningful
changes within the framework of the
grounds for refusal possible, thereby
modernizing and re-shaping the existing
system of international extradition. The
proposed inquiry does not necessarily have
to confirm the status quo; instead, it may
indicate either that the rationale, although
well founded and valid in the past (e.g. in
te 19* century), has out-lived, and is not
sustainable today as completely
incompatible with the evolved
international relationships, or, conversely,
that the need has emerged calling for new
exceptions and exemptions.

Section V of the Chart summarizes the
results of the preliminary investigation
into this problem. The classification based
upon the rationale behind the grounds for
refusal is far from perfect, and the resulting
picture is not as clear-cut as in the case of
other criteria. Several factors have
contributed to this. First, the grounds for
refusal usually are not analyzed from this
perspective; its examination is carried out
in legal terms, and is limited to treaty and/
or legislative regulation. Second, the real
significance and role of the rationale for
refusal are downplayed, if not completely
ignored, by the governments and their
authorities involved in the process of
extradition. Third, since no inquiry into
these matters is being made as irrelevant
to the rendition it is not an easy task to
“translate” each and every category of
rationale into one (and only one) ground
for refusal, and vice versa.

The mutual relationships between the
grounds for refusal and the rationale are
somewhat “muddled” due to the fact that
there does nor exist a logical link between
them, the result being that the categories
of rationale do not have their specific
counterparts within the grounds for refusal
which could be easily identified and
established by way of necessity. The
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opposite is true: a ground for refusal may
be based on more than just one rationale
and, based on one category of rationale,
more than one ground for refusal may be
invoked. For example, the political offence
exception (section 111, A.1) may be rooted
in at least the following categories of
rationale (section V): mistrust among
states and the lack of confidence in one
another’s justice system (A), political
considerations (B), and notions of
fundamental justice and fairness embodied
in the domestic legal system (of the
requested state)(G). Similarly, the mistrust
and the lack of confidence (section V, A) may
result in refusing extradition on one of the
many grounds (section Il1), such as
nationality of the requested person (B.1),
discriminatory treatment (B.5), some
procedural obstacles to prosecution (C.2),
and the protection of human rights (F).

It is submitted that this rather
unexplored territory should become a
subject of further and more detailed
studies. A report from such an analysis,
especially when drafted in a
comprehensible language and formulated
in practical terms, may constitute a much
more effective tool that could be used to
convince both the government officials and
the politicians, most notably the members
of the national parliaments, that, possibly,
the time has come to change their approach
to and their way of thinking about
extradition and the grounds for refusal
thereof. Most importantly, such a study
should contribute to the common
understanding that the so-called
traditional grounds for refusal, based on
the rationale which itself is rooted in the
“old days’ concepts and notions, may be
preserved and accommodated insofar as
they are compatible with the modern
approach to extradition.
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111. THE PRINCIPLE AUT DEDERE
AUT JUDICARE

A. Present status of the principle
aut dedere aut judicare under
international law

If the possibility of an offender’s
impunity is recognized as the most serious
danger caused by the practice of non-
extradition of nationals, then from the
point of view of criminal justice it should
not matter in the territory of which state
he is prosecuted and punished as long as
the justice is done. Thiswas the underlying
idea of the maxim aut dedere aut punire as
it was originally formulated by Hugo

Grotius in 1625:

“The state in which he who has been
found guilty dwells ought to do one
of two things. When appealed to, it
should either punish the guilty
person as he deserves, or it should
entrust him to the discretion of the
party making the appeal. This latter
course is rendition, a procedure more
frequently mentioned in historical
narratives (...) All these examples
nevertheless must be interpreted in
the sense that a people or king is not
absolutely bound to surrender a
culprit, but, as we have said, either
to surrender or to punish him”.®

When interpreting these words today, it
must be remembered that the scope of
application of this maxim was limited to
“crimes which in some way affect human
society” as a whole, and which in
contemporary language can be identified,
to a certain extent, as international
crimes.® Moreover, the rule presupposed
an existence of a “triggering mechanism”,

8 H. GROTIUS, DE IURE BELLI AC PACIS, Book
11, Chapter XXI, para. 111-1,2, 1V-1,3;transl. F. W.
Kelsy (ed.), THE CLASSICS OF INTERNATIONAL
LAW 526-529 (1925).
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or “appeal”, which today would be
translated as an extradition request.
Finally, while in the original wording an
alternative to dedere was punire, it cannot
be held that Grotius really meant exacting
punishment without first establishing
guilt.’® The accused fugitive may turn out
to be innocent. Thus, the most that can
rightly be demanded from the requested
state in lieu of extradition is to put him on
trial, or prosecute him (judicare).!

Under the aegis of this maxim, instead
of it being a last resort if extradition is
refused on the grounds of nationality of the
fugitive offender, prosecution and trial in
the requested state would be elevated to a
more pro-active status in international
criminal law. At present, the prevailing
view hold that extradition, or some variant
thereof, is the exclusive way of bringing
fugitive offenders to justice. It is accepted
that the principal aim must be to prosecute

9 Generally, two methods have been proposed to
define an international crime. One is to use a
concise and general definition, the other is to
employ a set of criteria (“penal characteristics”) for
identifying such offences. The former is advocated
by E.M. Wise, International Crimes and Domestic
Criminal Law, 38 DePaul L. R. 923-933 (1989),
while the latter is supported by M. C. BASSIOUNI,
A DRAFT INTERNATIONAL CODE AND DRAFT
STATUTE FORAN INTERNATIONAL CRIMINAL
COURT 21-65 (1987).

101n fact, GROTIUS himself seems to have been
cognizant of the principle of fundamental justice,
for he added the following note: “For surrender
should be preceded by judicial investigation; it is
not fitting ‘to give up those who have not been
tried”. GROTIUS, supra note 144. Book 11, Chapter
XXI, para. 1IV(1).

1M.C. BASSIOUNI, INTERNATIONAL
EXTRADITION: UNITED STATES LAW AND
PRACTICE 5(3" ed. 1996): G. Guillaume,
Terrorisme et droit international, 215 Hague Rec.
287, 371 (1989-111): “the true option which is open
to states is necessarily aut dedere aut prosequi”.

the fugitive and that international public
order requires international cooperation
and mutual assistance, then a more
positive acceptance of trial in the
extraditee’s home country is necessary. To
determine the effectiveness of the system
based on aut dedere aut judicare with
respect to the extradition of nationals, the
following three problems have to be
addressed: first, the status and scope of
application of this principle under
international law; second, the hierarchy
among the options embodied in this rule,
provided that the requested state has a
choice; third, practical difficulties in
exercising judicare.

Despite persuasive arguments advanced
by leading authorities in international
criminal law to the contrary,'? the principle
aut dedere aut judicare has not gained the
status of a norm of international customary
law. In order to qualify as a customary rule
of international law binding on the
international community and to satisfy the
requirements of Article 38, paragraph 1 (b)
of the Statute of the International Court
of Justice concerning sources of
international law, two elements have to be
proved: (1) a material element manifested
by a general practice, and (2) opinio juris
sive necessitatis, that is the conviction that
the practice is “accepted as law”. However,
contemporary practice furnishes far from
consistent evidence of the actual existence
of a general obligation to extradite or
prosecute with respect to international
offences.®® The most it can be said about
aut dedere aut judicare is that it constitutes
a “general principle of international law”,*4

12 m.C. BASSIOUNI & E.M. WISE, AUT DEDERE
AUT JUDICARE: THE DUTY TO EXTRADITE OR
PROSECUTE IN INTERNATIONAL LAW 22-26,
51 -53 (1996).

13 3.J. LAMBERT, TERRORISM AND HOSTAGES IN
INTERNATIONAL LAW 190 (1990).

14 BASSIOUNI, EXTRADITION, supra note 7, at 9.
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although some authors go further by
arguing that it belongs to the jus cogens
norms.’® The latter proposal would mean
that this principle is an overriding or
“peremptory” norm which cannot be set
aside by treaty. The consequences of such
a proposal might be quite dramatic: if every
state under any circumstances had this
alternative obligation (either to surrender
or to prosecute) treaty stipulations
notwithstanding, that would invalidate
both international instruments providing
exclusively for “dedere” and treaties
providing for the extradition of nationals.®

In his dissenting opinion in the Lockerbie
case, Judge Weeramantry in his
characterization of this principle as a “rule
of customary international law” seems to
have equated it with the proposition that
a state is entitled “to try its own citizens in
the absence of an extradition treaty”.’” In
this sense, the principle is “an important
facet of a State’s sovereignty over its
nationals”.*® However, the proposition that
there is no duty, absent treaty, to extradite
nationals whom a state is prepared to try
itself can be relevant only in the face of an
obligation to surrender. But, as the
practice of contemporary international law
demonstrates, there is no duty to extradite
in the absence of treaty.®

15 BASSIOUNI & WISE, supra note 12, at 25.

16 E.M. Wise, The Obligation to Extradite or Prosecute,
27 Israel L. R. 268, 280 (1993).

17 Questions of Interpretation and Application of the
1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v.
United Kingdom), Provisional Measures, Order of
14 April 1992. 1. C. J. Reports 1992, 50 at 51.

18 1pid., at 69.

¥H., WHEATON, ELEMENTS OF
INTENIRATIONAL LAW 188 (5t ed. 1916).

20|, SHEARER, E.XTRADITION IN
INTERNATIONAL LAW 116-117, 124-125 ( 1971).
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The uncertainties surrounding the
status of this principle under international
law directly affect both the scope of its
application and its effectiveness.
Practically, the alternative obligation of
states either to surrender or to prosecute
exists insofar as has been expressly spelled
out in an international instrument or, only
exceptionally, in the domestic legislation.
It has been a standard policy to have the
principle aut dedere aut judicare included
in general extradition treaties, either
bilateral or multilateral,® especially with
respect to the refusal of surrender of
nationals.? In addition, such a stipulation
appears in almost all conventions aimed
at defining international offences as well
as securing international cooperation in the
suppression of such acts.? Itis feared that
an unrestricted, or absolute, principle aut
dedere aut judicare might imply that all
states are obliged to prosecute any offence
committed in any place by any person
found in their territory, unless an offender
is extradited.z

All the difficulties concerning the scope
of application and the contents of an
obligation envisaged by various formulas
in which this principle appears
notwithstanding, the validity of the system
based on aut dedere aut judicare has been
confirmed not only in numerous
international instruments, but also in
domestic jurisprudence in many states.

21 See the formula recommended for inclusion in
bilateral treaties which appears in Article 4 of the
United Nations Model Treaty on Extradition, G.A.
Res. 45/116, U.N. Doc. A Res/45/116 (1991).

22 For a list of such conventions, see BASSIOUNI &
WISE, supra note 12, at 75-287.

233See e.g. N. Keijzer, Aut dedere aut judicare, in
NETHERLANDS REPORTS TO THE Xlth
INTERNATIONAL CONGRESS OF
COMPARATIVE LAW 412 (H.U. JESSURUN
D'OLIVEIRA ed. 1982).
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For example, the Austrian Supreme Court
held that where the extradition of a
national has been refused “the right to
prosecute must, as a general rule and
without prejudice to the continued
existence of the right to prosecute of the
State in whose territory the offence has
been committed, be offered to the home
State of the offender”.* On some occasions,
the principle aut dedere aut judicare is
relied upon to demonstrate that it works
“both ways”. In the Pesachovitz case where
an extradition request was submitted to
the Israeli authorities under the European
Convention on Extradition, the court
assuming that Israel is obligated to do one
of two things: either to extradite
Pesachovitz or to punish him?® decided to
order the extradition the fugitive on the
grounds that prosecution was precluded
under Israeli law.2®

B. Hierarchy of obligations or a
matter of discretion?

One of the most intriguing and delicate
questions in the context of the principle aut
dedere aut judicare is whether both
alternative obligations embodied in this
maxim are placed on equal footing. If that
was the case, then the requested state, that
is, the forum deprehensionis, would have a
completely free choice as to which
alternative it will elect to pursue. On the
other hand, it could be argued that dedere
and judicare are not really equal
alternatives to the effect that the duty to
extradite should be regarded as primary,

24 service of Summons in Criminal Proceedings
(Austria Case), 21 February 1961, 38 I.L.R. 133,
0.J.Z. 95 (1961) at 134

25 European Convention on Extradition, 1957, E.T.S.
No. 24, Article 6.

26 Criminal Appeal 308/75, Supreme Court Decision
of 21 March 1977, Israeli Law Reports (1977), vol.
31, 11, p.449. See also C. Shachor-Landau, Extra-
territorial Penal Jurisdiction and Extradition, 29
Int'l & Comp. L. Quarterly 274-279 (1980).

with the duty to prosecute arising only if
the domestic legislation contains a bar to
extradition. A corollary of the latter
proposition is a view that the state loci
delicti commissi has the primary
responsibility to prosecute and punish the
offender, whereas the prosecuting
authorities and courts of the custody state,
i.e. the country in whose territory an
offender has been found, have only a
secondary duty. Such a conclusion could
be based on several treaty stipulations and
domestic laws making judicare conditional
on: (1) the submission of the extradition
request; (2) the refusal of surrender, and
(3) the requesting state’s specific demand
that the case be submitted to the competent
authorities of the requested state for the
purpose of prosecution.

The rationale for an a priori hierarchy
of the alternative obligations embodied in
the principle aut dedere aut judicare with
extradition being preferred over
prosecution, seems to be grounded in three
considerations: first, the state where the
offence was committed, has the primary
interest in seeing the offender brought to
justice; second, in most cases, mainly due
to the evidentiary issues, the forum delicti
commissi is the most convenient place for
investigation, prosecution and trial; third,
there may be cases where prosecution in
the forum deprehensionis will appear to be
ineffective or unfair. Although it is argued
that “whenever possible, extradition should
take priority, at least in cases in which the
requesting state asserts territorial
jurisdiction over the offence”,?” the formula
containing the principle aut dedere aut
judicare that can be found in almost all
multilateral conventions prescribing
international crimes as extradition
treaties, is formulated in such language
that does not seem to accord any special
priority to extradition. A purely theoretical

27 BASSIOUNI & WISE, supra note 12, at 57.
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attempt based on an interpretative
distinction between “alternative” or
“disjunctive” and “co-existent” obligation to
prosecute or extradite does not seem to be
successful in this context either.?

Thus, it is submitted that, absent treaty
stipulation to the contrary, the present
status of this principle does not warrant an
assertion that judicare is “subordinated” to
dedere to the effect that the requested state’s
first obligation is to deliver up the offender
sought, and that it is allowed to institute
its own criminal proceedings only after it
has showed that extradition is prohibited
on legal grounds.?® However, one
gualification has to be put on this
proposition: efforts must be made to solve a
problem that comes up in a situation where
an offender holds the citizenship of the
requested state, while at the same time, the
investigation, prosecution and trial in the
territory of that state appears to be not
merely inefficient, but simply impossible for
practical, evidentiary and political reasons.

In the henceforth international practice,
the only attempt to effectively end the
ensuing stalemate (and the total
frustration to criminal justice as well) has
been made in a concerted action by the
governments of the United States and the
United Kingdom in the Lockerbie case.
Frustrated by Libya's refusal to extradite
its two nationals suspected of having blown
up Pan Am Flight 103 over Lockerbie,
Scotland, and determined not to submit all
the evidence that have been gathered as a
result of the three-year extensive

28 BASSIOUNI, EXTRADITION, supra note 7, at 10.

29 In essence, this was the position Libya held in the
Lockerbie case. See e.g. Letter dated 18 January
1992 from the Permanent Representative of the
Libyan Arab Jamahiriya to the United Nations
Addressed to the President of the Security Council,
reprinted in 31 I.L.M. 728-729 (1992).

30 See UN Doc. A/46/825; S/23306; 31 Dec.1991. 75
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investigation, the United States and the
United Kingdom (joined by France)
presented the case before the UN Security
Council and the General Assembly.*® In
January and March 1992, the Security
Council adopted two resolutions in this
matter: the first was urging Libya to
respond fully and effectively to the
requests® of the United States, the United
Kingdom and France,* while the second
imposed economic sanctions on Libya.®3
Libya brought the case before the
International Court of Justice seeking
provisional measures to prevent the United
States or the United Kingdom from taking
any action to coerce Libya into handing
over the two suspects or otherwise
prejudice the rights claimed by that
country.®* On April 14, 1992, the Court
declined (by a vote of 11 to 5) to indicate

31 The requests consisted of the following demands:
to
= surrender for trial all those charged with the
crime; and accept responsibility for the actions
of Libyan officials;

= disclose all it knows of this crime, including
the names of all those responsible, and allow
full access to all witnesses, documents and
other material evidence, including all the
remaining timers;

= pay appropriate compensation.” See, U.N. Doc.
S/23308 (1991).

325.C. Res. 731 (1992) 21 Jan. 1992.

33S.C. Res. 748 (1992) 31 March 1992. In 1993, the
Security Council adopted a further resolution
extending previously imposed sanctions on Libya.
See S.C. Res. 883 (1993) 11 Nov. 1993.

34 Questions of Interpretation and Application of the
1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v.
United States of America), provisional Measures,
Order of 14 April 1992, 1.C.J. Reports 1992 at 114.
Questions of Interpretation and Application of the
1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v.
United Kingdom)), provisional Measures, Order of
14 April 1992, 1.C.J. Reports 1992 at 3.
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the provisional measures thereby
confirming the validity and binding force
of Resolution 748.% The following three
interpretations of the of the U.N. Security
Council involvement in the Lockerbie case
are possible:

(@ Libya failed to demonstrate
convincingly that it is capable of
fulfilling the obligation which it
claimed under the Montreal
Convention, that is, to make a good
faith effort to prosecute the crimes
itself.

(b) The resolutions signal a substantial
loss of faith in the Montreal
Convention’s authority and efficacy
in bringing the offenders to justice.

(c) The Security Council offered an
extraordinary remedy which, while
upholding the existing extradition
system, at the same time,
supplemented it with the recourse to
that organ for intervention in
exceptional situations, especially
where the traditional treaty model
proves unworkable.

The latter seems to be the most
persuasive. The Court’s ruling means that
under Article 103 of the U.N. Charter the
Resolution 748 takes precedence over any
other international agreement, including
the Montreal Convention. In one sense, the
genuine choice between extradition and
prosecution has been brought down to an
alternative: extradite or extradite. On the
other hand, given the U.N. Charter’s
Chapter VII exceptions to Article 2(7), the
security Council has the authority to
determine whether a situation is so severe
that it constitutes a threat to the peace, a
breach of the peace, or an act of aggression.
Therefore, the Security Council has the
authority to take up such matters. Inorder
to reconcile both the Security Council

35 Ibidem para. 39.

resolutions and the decision of the
International Court of Justice in the
Lockerbie case, it was suggested that the
international extradition law has not been
violated or altered because in exceptional
cases, “the law merely operates at a different
level through the internationally sanctioned
ways and means of the United Nations”.*

Itis doubtful, however, whether Lockerbie
could and should be viewed as the most
appropriate mechanism designed to end the
stand-off in other similar cases. Rather, it
is submitted that in seeking the solution, a
rigid approach should be abandoned in
favour of a more flexible one which, in turn,
should be based on modifications to judicare,
so that it can constitute a viable option
which, more importantly, would be
acceptable also to the requesting state. Such
a system, called “substituting prosecution”,
was proposed by the Institute of
International Law in 1981.:

1.“The system of substituting
prosecution should be strengthened
and amplified.

2. The system of substituting
prosecution should be completed by
stipulating detailed methods of legal
assistance.

3.When governments acts in
substituting prosecution, the
interested governments-and in
particular the government of the
territory in which the offence was
committed-should be entitled to send
observers to the trial unless serious
grounds, in particular with respect to
the preservation of State security,
would justify their non-admittance.

4. In cases of substituting prosecution, if
the tribunal concerned determines that

36 C.C. Joyner & W.P. Rothbaum, Libya and the Aerial
Incident at Lockerbie; What Lessons for
International Extradition Law?, 14 Mich. J. Int'l
L. 222, 256 (1993).
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the accused is guilty, an appropriate
penalty should be imposed, similar to
that which would be applied to
nationals in a cognate case”.¥

Instead of having a fixed hierarchy of
alternative obligations embodied in the
principle aut dedere aut judicare, it is more
desirable to base the decision whether to
prosecute, or not to prosecute in the
requested country and surrender the
person sought, on mutual consultations
between the appropriate authorities of the
states involved. There may be cases in
which it will be preferable for an accused
to be tried in a foreign state rather than in
his home country. The problem becomes
even more delicate where an offence was
committed in the territory of both the
requesting and the requested states, both
of which are, therefore, entitled to claim
jurisdiction based on the principle of
territoriality. A general and rigid rule of
refusing to extradite nationals in such
cases would reduce the effectiveness of
extradition as a major tool in combatting
transnational crime. To allow the
particular circumstances of each case being
given due consideration in the process of
making a decision regarding the principle
aut dedere aut judicare, one of the
Canadian courts suggested that the
following factors should be included:

< where was the impact of the offence
felt or likely to have been felt;

< which jurisdiction has the greatest
interest in prosecuting the offence;

< which police force played the major
role in the development of the case;

= which jurisdiction has laid charges;

< which jurisdiction has the most
comprehensive case;

< which jurisdiction is ready to proceed

37 Resolution adopted by the 12t Commission at its
session in Dijon. See 59 Institute of Int'l L.
Yearbook 176-177 (1981).
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to trial;

= where is the evidence located,;

= whether the evidence is mobile;

= the number of accused involved and
whether they can be gathered
together in one place for trial;

= in what jurisdiction were most of the
acts in furtherance of the crime
committed,;

= the nationality and residence of the
accused;

= the severity of the sentence the
accused is likely to receive in each
jurisdiction.®

Moreover, due regard should be also
given to the question as to whether
prosecution would be equally effective in
the requested state, given its domestic law
and international instruments for the
cooperation in criminal matters.*

No matter how persuasive and
reasonable such recommendations are,
they seem to be much easier to follow by
the common law countries. It is more than
doubtful whether they can become equally
attractive and compelling for countries
whose domestic legislation has
traditionally opposed the idea of
extradition of their own nationals. For
example, narcotic offences involving
Colombians have often been committed in
Colombia but the effects of these crimes
have been felt in the United States and
have constituted crimes under United
States law. In such instances the United
States may have the greater interest in the
prosecution of the crime, especially if the
crime did not cause much injury in
Colombia. However, it is rather unlikely
that this argument is powerful enough to
convince the Colombian government and

38 Swystun v. United States of America (1988), 40
C.C.C. (3d) 222, 227-228 (Man. Q.B.).

39 United States v. Cotroni (1989), 48 C.C.C. (3d) 193,
194 (S.C.C.).
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legislature that they should lift the ban on
extradition of nationals.

C. Practicality of prosecution in lieu
of extradition

Practical problems in fulfilling its
obligation under judicare do not necessarily
have its source in the lack of good will on
the part of the requested state. Rather, the
impunity of an offender and the frustration
of justice should be viewed as a result of
their inability to break with the rule of non-
extradition of nationals, on the one hand,
and to overcome difficulties inherently
involved in prosecuting and punishing
offenders for crimes committed abroad, on
the other hand. Admittedly, in some
instances the requested country may be
unwilling or unable, because of legal or other
reasons, to prosecute its national whose
extradition has been requested by another
state. Moreover, even when the requested
state institutes criminal proceedings,
problems may arise. At the least, the refusal
to extradite may strain relations between
the requesting and the requested states.
Furthermore, the former may believe, and
the facts may in some instances support this
belief, that the latter will inadequately
pursue the prosecution, with the result that
the accused will be acquitted or will receive
a too lenient sentence.® In 1938, the United
States Secretary of State Hull complained
that “such punishment as has been inflicted
upon nationals of other countries in the own
lands for offenses committed in the United
States has, in general, been much lighter
than the offenses committed appeared to
warrant, and in many cases no punishiment
as all has been inflicted and the trials held
have resulted in acquittals™!. Much earlier,
Lewis held that since a government has not
substantial interest in punishing crimes
committed in the territory of another state,
prosecution and trial in such cases will be
conducted in a “careless, indifferent and
intermittent manner”.#?

Even where the competent authorities
of the requested state have instituted
criminal proceedings against the national
of that country whose extradition was
refused, frequently they cannot to carry
them out because to pursue their
investigation they need evidence which,
obviously, can only be found in the territory
of the requesting state where the offence
was committed. The latter, however, is
either not in a position or unwilling to put
such evidence at the disposal of the
requested state. Worse still, the problem
may not always be satisfactorily corrected
through the use of mutual (legal) assistance
for it may be precluded on the grounds of
ordre public, especially where the state
seeking such an assistance exercises its
own inherent criminal jurisdiction over an
offence.”® Even to the extent that seeking
evidence abroad is legally possible, that
operation creates three types of problems:
first, bringing witnesses from distant
countries imposes a heavy financial burden
on both them and the accused, not to
mention serious practical difficulties;
second, some evidence are not available at
all, such as the viewing of the scene of the

40 See M.P. Scharf, The Jury Is Still Out on the Need
for an International Criminal Court, | Duke J.
Comp. & Int'l L. 135, 151-152 (1991).

41 Secretary of State Hull to Robert W. Rafuse, letter,
April 20, 1938, MS. Department of State, file
200.00/893. See 6 WHITEMAN, DIGEST 883. Hull
admitted that there may be “the tendency, perhaps
natural, to refrain from punishing a fellow
countryman for an offense he committed in a distant
country and as to which there may be in the minds
of his fellow countrymen who pass in judgment
upon him a feeling that there may have been
extenuating circumstances”. Id.

42LEWIS, FOREIGN JURISDICTION AND THE
EXTRADITION OF CRIMINALS 30 (1859).

43 See P. Wilkitzki, Inclusion of the principle “aut
dedere aut judicare” in the European Convention
on Extradition, in EUROPEAN COMMITTEE ON
CRIME PROBLEMS PC-OC 9 (1987).
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crime; third, if the evidence were taken
abroad the court might have troubles to use
them at the trial due to possible procedural
restrictions on such evidence. To overcome
the latter impediment, the law of evidence
would have to be substantially changed,
especially in the common law countries.*
However, the possibility of such a

“revamping” has met with skepticism #°
Generally, government declarations and
treaty (convention) stipulations
notwithstanding, prosecution of nationals
in lieu of extradition is viewed as a sort of
“second class” criminal proceedings,*®
although this was not always the case.*

1IV. APPROACHES TO THE PRINCIPLE AUT DEDERE AUT JUDICARE

"Traditional” Proposed
| I
. ratl(c())rf]feeg;lerg)lms limited unrestricted unrestricted
Scope o
Application ; o
(Q?S:JO:;:% Cf?;%g';l) unrestricted | limited to one limited
offence-related | patjonality- grounds-for
Nature of the (derivative of related refusal-related

the gravity and

(logical supplement

Stipulation definition of the duty to
of an offence) extradite)
Applicability prior state's jurisdiction "self-executing"”

as a precondition

Scope of "judicare"

= Prosecution

e Trial

= prosecution

= trial

= enforcement of
a sanction (aut
dedere aut
poenam
persequi)

Ne bis in idem

no yes

44 For example, in Israel it was proposed that evidence
lawfully taken abroad should be accepted as prima
facie evidence and that the court should not allow
the examination of the witnesses for the
prosecution, unless the accused had requested that
such an examination be held and had established
to the satisfaction of the court that it was required
in order to prevent a denial of justice. See T. Meron,
Non-extradition of Israeli Nationals and
Extraterritorial Jurisdiction: Reflections on Bill No.
1306, 13 Is. L. R. 215, 221 (1978).
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45 See e.g. M.D. Gouldman, Extradition from Israel,
Michigan Yearbook of Int'l Leg. Studies 173, 198
(1983); Cotroni, supra note 39, at 224.

46 See E.A. Nadelmann, The Evolution of United
States Involvement in the International Rendition
of Fugitive Criminals, 25 N. Y. U. J. Int'l. L. &
Politics. 813, 856 (1993).
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A. Traditional approaches

Generally, from the available legislative
pronouncements and treaty stipulations,
two basic approaches to the principle aut
dedere aut judicare can be discerned: one
is based on an inseparable link between
duty to prosecute and the offence as defined
in the international instrument while the
other relates this duty to the grounds for
refusal: only one has been singled out, i.e.
the nationality of the requested person, as
a relevant and appropriate basis for this
obligation. The former can be called the
“offence-oriented approach” and the latter-
the “offender-oriented approach”.

1. “Offence-oriented approach”
The traditional, “offence-oriented”,

approach has been widely applied in
multilateral conventions prescribing
international crimes. Typically, the
solution adopted in those instruments
consists of two provisions which are of
interest here. The chronologically first one
either confers a jurisdictional competence
on the signatory states to prosecute the
respective offence or obliges them to
establish such a jurisdiction. The
jurisdictional clause is usually followed by
a separate stipulation on the principle aut
dedere aut judicare.

As regards national court jurisdiction,
the former provision can be seen as a
corollary of the former which establishes
the obligation of a state party to extradite
or prosecute an individual who is allegedly
responsible for the crime defined in the
convention. In this regard, the

jurisdictional “component” of this system
is intended to secure the possibility for the
custodial state to fulfil its obligation to
extradite or prosecute by opting for the
second alternative with respect to such an
individual. This alternative for the
custodial state consists of the prosecution
of that individual by its competent national
authorities in a national court. It is
meaningful only to the extent that the
courts of the custodial State have the
necessary jurisdiction over the crimes set
out in the particular instrument to enable
that state to opt for the prosecution
alternative. Failing such jurisdiction, the
custodial state would be forced to accept
any request received for extradition which
would be contrary to the alternative nature
of the obligation to extradite or prosecute
under which the custodial state does not
have an absolute obligation to grant a
request for extradition. Moreover, the
alleged offender would elude prosecution
in such a situation if the custodial state
did not receive any request for extradition
which would seriously undermine the
fundamental purpose of the aut dedere aut
judicare principle, namely, to ensure the
effective prosecution and punishment of
offenders by providing for the residual
jurisdiction of the custodial state.

One of the new examples of the “offence-
oriented approach” to this principle is
represented by the DRAFT CODE OF
CRIMES AGAINST THE PEACE AND
SECURITY OF MANKIND, adopted by the
International Law Commission at its 48"
session in 1996%.

47 In 1910, the British Foreign Office advised the
United States’ Ambassador that “according to the
experience of His Majesty’s Government, the result
of the prosecution of foreign subjects by their own
Governments in lieu of surrender to this country
has been, generally speaking satisfactory”. Foreign
Office to Mr. Whitelaw Reid, 25 July 1910, F.O. 372/
262.

48 Report of the International Law Commission on the
work of its 48t session, U.N. G.A. Official Records
515t session (A/51/10) at 14. See also T.L.H.
McCormack, G.J. Simpson, The International Law
Commission’s Draft Code of Crimes against the
Peace and Security of Mankind: An Appraisal of
the Substantive Provisions, 5 Crim. L. Forum 1
(1994).
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Article 9 - Obligation to extradite or
prosecute
Without prejudice to the jurisdiction
of an international criminal court, the
State Party in the territory of which
an individual alleged to have
committed a crime set out in articles
17,18, 19 or 20 is found shall extradite
or prosecute that individual.

The crimes defined in the Draft Code are:
aggression (Article 16), genocide (Article
17), crimes against humanity (Article 18),
crimes against United nations and
associated personnel (Article 19), and war
crimes (Article 20).

The obligation to prosecute or extradite
is imposed on the custodial state in whose
territory an alleged offender is present.
The custodial state has an obligation to
take action to ensure that such an
individual is prosecuted either by the
national authorities of that state or by
another state which indicates that it is
willing to prosecute the case by requesting
extradition. The custodial state is in a
unique position to ensure the
implementation of the present Code by
virtue of the presence of the alleged
offender in its territory. Therefore the
custodial state has an obligation to take
the necessary and reasonable steps to
apprehend an alleged offender and to
ensure the prosecution and trial of such an
individual by a competent jurisdiction.

The custodial state has a choice between
two alternative courses of action either of
which is intended to result in the
prosecution of the alleged offender. The
custodial state may fulfil its obligation by
granting a request for the extradition of an
alleged offender made by any other state
or by prosecuting that individual in its

49 Convention for the Suppression of Unlawful Seizure
of Aircraft, December 16, 1970, 860 U.N.T.S. 105.
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national courts. Article 9 does not give
priority to either alternative course of
action. The custodial state has discretion
to decide whether to transfer the individual
to another jurisdiction for trial in response
to a request received for extradition or to
try the alleged offender in its national
courts. The custodial state may fulfil its
obligation under the first alternative by
granting a request received for extradition
and thereby transferring to the requesting
state the responsibility for the prosecution
of the case. However, the custodial state is
not required to grant such a request if it
prefers to entrust its own authorities with
the prosecution of the case.

This kind of approach to the principle
aut dedere aut judicare has been adopted
in the 1970 Hague Convention for the
Suppression of Unlawful Seizure of
Aircraft*® and several international
instruments patterned after it. The
Convention does not subordinate the duty
to prosecute to the requested state’s rules
of competence regarding the
extraterritorial jurisdiction. The obligation
to prosecute arises whenever the
extradition is not granted:

Article 7
“The Contracting Party in the
territory of which the alleged offender
is found shall, if it does not extradite
him, be obliged, without exception
whatsoever and whether or not the
offense was committed in its territory,
to submit the case to its competent
authorities for the purpose of
prosecution. Those authorities shall
take their decision in the same
manner as in the case of any ordinary
offense of a serious nature under the
law of the that state”.

This mechanism for the implementation
of the rule aut dedere aut judicare has been
replicated in several subsequent
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conventions for the suppression of
international offences concluded under the
auspices of the United Nations or its
specialized agencies®. The following two
variants of the Hague Convention formula
can be discerned:

a) the alternative obligation to submit a
case for prosecution is subject, where a
foreigner is involved, to whether a state has
elected to authorize the exercise of
extraterritorial jurisdiction®;

b) the obligation to submit a case for
prosecution only arises when a request for
extradition has been refused®.

2. “Offender-oriented approach”
The other traditional approach the

“offender-oriented approach”, presupposes
that the scope of application of the principle
aut dedere aut judicare should not be
limited to the most serious international
crimes; instead it should encompass all
extraditable offences. This approach
focuses on the situation where the
requested state refuses to surrender its
own nationals and perceives such a case
as extremely frustrating to the whole
system of international extradition. To
avoid the most blatant abuses whereby
that state might take advantage of this
exception in order to grant protection

50 By way of example, the following instruments can
be mentioned: Convention for the Suppression of
Unlawful Acts Against the Safety of Civil Aviation,
1971, 974 U.N.T.S. 177 (the Montreal Convention);
Convention on the Prevention and Punishment of
Crimes Against Internationally Protected Persons,
Including Diplomatic Agents, 1973, 1035 U.N.T.S.
167 (the New York Convention); International
Convention Against the Taking of Hostages, 1979,
18 I.L.M. 1456 (1979).

51 United Nations Convention Against Illicit Traffic
in Narcotic Drugs and Psychotropic Substances,
1988, 28 1.L.M. 493 (1989), Article 6, paragraph 9.

52 See e.g. the European Convention on the Suppression
of Terrorism, 1977, E.T.S. No. 90, Article 7.

against punishment to its citizens, it is only
logical to demand from that state that it
institute the criminal proceedings against
the requested persons and subject them to
its domestic criminal justice system. In
this approach, it is not the offence that
matters and is decisive - it is the offender
himself that is the “triggering element” for
the mechanism aut dedere aut judicare.

Examples of this approach can be found
in both multilateral conventions and
bilateral treaties on extradition. The 1957
European Convention on Extradition®s
provides one of them. Its Article 6,
paragraph 1 (a) confers on the contracting
states a right to refuse extradition of their
nationals. Consequently, paragraph 2 of
this article stipulates that:

“If the requested Party does not
extradite its national, it shall at the
request of the requesting Party submit
the case to its competent authorities
in order that proceedings may be taken
if they are considered appropriate. For
this purpose, the files, information and
exhibits relating to the offence shall be
transmitted without charge by the
means provided for in Article 12,
paragraph 1. The requesting Party
shall be informed of the result of its
request”.

Some bilateral treaties also contain
provisions to the same effect. For example,
Article 44(a) of the 1992 Treaty on Legal
Assistance in Criminal Matters, Transfer of
Sentenced Persons and Extradition®
between Poland and Egypt has been
modelled on the European Convention on

53 E.T.S. No. 24. See also Explanatory Report on the
European Convention on Extradition, Council of
Europe 1969 at 17.

54 The Treaty was signed on May 17, 1992, and
entered into force on February 20, 1993 (DZ.U.
[Journal of Laws, Polish] of 1994, No. 34, Item 129).
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Extradition. Also the United Nations Model
Treaty on Extradition incorporated a clause
formulated along the similar lines®.

3. A compromise position
A variant formula has been worked out

by drafters of some international
conventions which represents a compromise
between the two approaches referred to
before. The “middle position” takes account
of differing views among states on whether
the exercising criminal jurisdiction over
offences committed abroad is proper, useful,
and reasonable, the extradition
notwithstanding. The compromise formula
allows the states involved to consider and
evaluate such factors.

This formula was adopted in the 1929
Convention for the Suppression of
Counterfeiting Currency® whose drafters
abandoned the rigid clause embodied in the
international instruments discussed above
under A, and favored a more flexible solution
which confers, to a certain extent, a
discretion on the requested state with
respect of exercising its jurisdiction to
prosecute in lieu of extradition. To
accommodate both the variety of views and
the discretion, two different procedures have
been provided for depending on the
nationality of the requested person. If that
person is a national of the requested state
and his status is the only ground for refusal
of his surrender, that is, if there are no other
obstacles to extradition, Article 8 provides
that he “should be punishable” in his home
country for an offence committed abroad.
On the other hand, the Convention has
imposed a slightly diminished burden on the
requested state with respect to foreigners.

55 United Nations Model Treaty on Extradition, G.A.
Res. 45/1 1 6, U.N. Doc. A/Res/45/1 16 (1991).

56 International Convention for the Suppression of
Counterfeiting Currency, April 20, 1929, 112
L.N.T.S. 371.
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They “should be punishable” for offences
committed outside the borders of the
requested state only if it has been
established that the domestic law of that
country “recognizes as a general rule the
principle of prosecution of offences
committed abroad” (Article 9).
Furthermore, the obligation to prosecute is
conditioned on two other circumstances:
first, the extradition request has been
submitted by another state; second, the
grounds for refusal are not offence-related®’.

B. Proposed approach

The mechanism for the implementation
of the principle aut dedere aut judicare
envisioned by the new approach can be
characterized as follows:

1. The scope of application of this
principle ratione criminis should
remain unrestricted to the effect that
the duty to prosecute should arise with
respect to all extraditable offences.

2. The scope of application ratione
exceptionis should be limited to certain
grounds for refusal of extradition
where, after a careful analysis, it is
both realistic and reasonable to expect
the requested state to institute and
conduct criminal proceedings in the
case at hand. In making this
assessment, two sets off actors have to
be taken into account: first, the
rationale behind each ground for
refusal, especially any political over-or
undertones; second, the legislative
enactments, most notably the
constitution, in the requested state
pertaining to the admissibility of the
criminal prosecution.

57 Article 9
“The obligation to take proceedings is subject to the
condition that extradition has been requested and
that the country to which application is made
cannot hand over the person accused for some
reason which has no connection with the offence”.
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3. While the typical stipulation of this
principle rooted in the traditional
approach can be seen as a derivative of
the gravity and the definition of an
offence the new approach postulates
that the rule is a logical supplement of
the duty to extradite.

4. As opposed to the existing system
under which the requested state’s
criminal jurisdiction and “judicare” are
treated not only as two separate
elements but, more importantly, as the
former being a necessary precondition
for the latter, the new approach
suggests that stipulation of the
principle aut dedere aut judicare itself
constitute sufficient jurisdictional basis
for the competent authorities of the
requested state to prosecute and punish
the offender. In a sense, the proposed
mechanism would be similar to the
system of the socalled “vicarious
administration of Justice™® based on
the “principle of representation”™®.

5. The “judicare” option should be
interpreted in functional and not
strictly legal (“legalistic”) terms.
Consequently, the meaning of this
alternative should not be limited to two
stages of the criminal process, i.e.
prosecution and trial. The requested
state should be allowed to fulfill its
obligation under the rule aut dedere aut
judicare by undertaking to enforce the

58 See J. Meyer, The Vicarious Administration of
Justice; An Overlooked Basis of Jurisdiction, 31
Harv. J. Int'l L. 108-116 (1990).

59 The basic elements of this principle have been
adopted in the 1972 European Convention on the
Transfer of Proceedings in Criminal Matters,
Articles 2 and 3, E.T.S. No. 73. Se also S.Z. Feller,
Jurisdiction Over Offences with a Foreign Element,
in 2 TREATISE ON INTERNATIONAL CRIMINAL
LAW 34-37 (BASSIOUNI & NANDA eds. 1973); D.
OEHLER, INTERNATIONALES STRAFRECHT
497-518 (2" ed. 1983).

final sentence imposed on the offender
whose extradition was requested. This
rule should, therefore, be supplemented
by a new clause: aut dedere aut poenam
persequi®®.

Last but not least, all the efforts
towards treaty and legislative
regulation of the principle aut dedere
aut judicare notwithstanding, the rule
is at present an “open end concept”. A
crucial element is missing which would
make this mechanism fully operational
and, at the same time, considerably
contribute to this principle being
treated seriously; this is the rule ne bis
in idem as the most logical consequence
of both prosecution and trial (sentence).
The inclusion of the protection against
double jeopardy in this context® is
required not only by the need to secure
the effectiveness of this system but also,
and more importantly, by the
considerations of human rights, world
public order, and the most fundamental
notions of justice. As the Romans used
to say: finis coronat opus. This
“finishing touch” on the principle aut
dedere aut judicare is overdue®?,

60 See PLACHTA, TRANSFER OF PRISONERS
UNDER INTERNATIONAL INSTRUMENTS AND
DOMESTIC LEGISLATION. A COMPARATIVE
STUDY 191-193 (1993).

61 Similar proposal was submitted by J.E. Schutte,
Enforcement Measures in International Criminal
Law, 52 Revue internationale de droit pénal 441-
453 (1981).
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62 This author is fully aware that the proposed concept
may be considered a “teoria prematura” as long as
the mistrust persists in the relationships between
states, not necessarily limited to the politically,
geographically, and culturally distant ones. It is
quite clear that, given the lack of confidence in the
administration of justice frequently demonstrated
by the states involved in the practice of extradition,
the non-inclusion of the rule ne bis in idem in the
principle aut dedere aut judicare is treated as an
“emergency valve” which may be turned on and off
depending on whether or not the requesting state
is satisfied with the results of the requested state’s
efforts to bring an offender to justice. Also, since on
the one hand, the procedures falling under
“judicare” are governed exclusively by the domestic
law of the requested state, and on the other, the
striking discrepancies between the national
legislation of various countries continue to exist, it
is understandable why the governments are
extremely unwilling to give up what might be
perceived as a “final assurance” that the offender,
one way or another, will eventually be punished in
terms consistent with the rules and notions of
justice as adopted in the country concerned. To
include the rule in this system, and then to
implement it, would amount to giving up hope.
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INTERNATIONAL COOPERATION IN THE
DRAFT UNITED NATIONS CONVENTION
AGAINST TRANSNATIONAL CRIME

Michael Plachta*

1. SYSTEM OF COOPERATION

A complete system of international
cooperation in criminal matters consists of
the following forms:

1. extradition;

2. mutual legal assistance;

3. transfer of criminal proceedings;

4. recognition of foreign criminal

judgments;

5. enforcement of foreign criminal

sentences:
(a) transfer of prisoners,
(b) transfer of supervision of
persons conditionally sentenced or
conditionally released;
(c) enforcement of other sanctions;

6. search, seizure and confiscation of

proceeds of crime.

The draft Convention against
Transnational Crime (hereinafter the “TOC
Convention”) will likely be the most
comprehensive instrument of international
cooperation in criminal matters as it will
contain and regulate all of the above forms,
except for the transfer of supervision. On
the other hand, the degree of specificity of
the relevant provisions varies significantly.
The most general terms which are void of
any measure of obligation, have been used
to define the transfer of sentenced persons
(Article 10 bis) . It provides that States
Parties “may consider” entering into
bilateral or multilateral agreements, either
ad hoc or general, on the transfer to their
territory of persons sentenced to

* Gdansk University, Faculty of Law, First Vice-Dean,
Chair of Criminal Procedure, Poland

imprisonment or other forms of deprivation
of liberty, in order that they may complete
their sentences there.

Similarly, Article 16 foresees merely a
possibility of the transfer of criminal
proceedings: States Parties shall give
considerations to the possibility of
transferring to one another proceedings for
the criminal prosecution of an offence
covered by the Convention in cases where
such transfer is considered to be in the
interests of the proper administration of
justice, in particular in cases where more
jurisdictions are involved, with the view to
concentrating the prosecution.

Nevertheless, it should be pointed out
that the TOC Convention has a chance to
become the most modern instrument, for
its drafters, while relying on solutions
adopted in the existing multilateral
conventions, make efforts to take into
consideration and, wherever possible, to
include new ideas, options and measures.
Of particular interest are provisions on
extradition and mutual legal assistance.
These two forms of cooperation have been
elaborated to the point that while Article
10 can be called a “mini extradition treaty”,
Article 14 has become a “comprehensive
MLAT within the TOC Convention”.

As opposed to offences covered by the
Convention, the category of “offences
established under the Convention” is
limited to the following four offences: (i)
participation in an organized criminal
group as well as organizing, directing,
aiding, abetting, facilitating or counselling
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the commission of serious crime involving
an organized criminal group (Article 3); (ii)
laundering offences (Article 4); (iii)
corruption in the context of organized crime
(Article 4 ter); (iv) obstruction of justice
(Article 17 bis).

1. WHAT'S NEW IN THE TOC
CONVENTION?

Extradition:

= simplified extradition;

= strengthening of the principle aut
dedere aut judicare;

e principle aut dedere aut poenam
persequi;

Mutual legal assistance:

< extended scope of application,
covering legal persons;

e mechanism of a spontaneous
communication of information;

=« bank secrecy - no bar to granting
assistance;

= limited scope of dual criminality;

= transfer of persons in custody;

< modem techniques of transmission of
requests;

« legal regime of the execution of
requests;

< video-link and modern means of
communication;

= rule of speciality;

= confidentiality of requests;

= political and fiscal offences;

= consultations.

111. COMPREHENSIVE SYSTEM OF
COOPERATION IN THE TOC
CONVENTION

Another reason why the draft TOC
Convention has a potential to “make a
difference” in the international system of
cooperation is its comprehensiveness. The
Convention is not limited to the traditional
forms of cooperation. Instead, it will include
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the methods, forms and measures in the
following areas (levels):

I. judicial cooperation,
I1. law enforcement cooperation,
I11. technical cooperation and assistance.

In addition to that, the TOC Convention
will address the problem of prevention and
the cooperation of its signatories in this
area.

The effectiveness of the new Convention
as a tool in the fight against organized
crime will depend to a large degree on
whether the provisions on law enforcement
cooperation will really enable, facilitate
and encourage police and other agencies
to undertake cooperative initiatives. Article
19 provides that the Convention may be
considered by its Parties as the basis for
mutual law enforcement cooperation in
respect of any offence covered by this
instrument. Moreover, whenever
appropriate, its signatories should make
full use of agreements or arrangements,
including international (such as
INTERPOL) or regional organizations
(such as EUROPOL or BALTCOM), to
enhance this cooperation.

One of the forms and manifestations of
such cooperation are joint investigations.
However, in view of the diverging opinions
among delegations on the appropriateness
of such “ventures”, the drafters of the TOC
Convention had to proceed with caution.
They only managed to encourage States
Parties to consider, on a reciprocal basis,
concluding bilateral or multilateral
agreements or understandings for this
purpose; any form of obligation or even a
stronger language were not acceptable.

Based on such agreements or
arrangements, in cases where criminal
proceedings are being carried out in one or
more countries, the judicial authorities
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concerned may, where necessary with
police authorities, after informing the
central authority established for the
purpose of mutual legal assistance, act
together within joint investigative bodies.
In the absence of such agreements or
understandings, the joint investigations
may be undertaken by agreement on a
case-by-case basis, In carrying out such
joint operations, the states involved will
have to ensure that the sovereignty of the
state in whose territory the investigation
takes place is fully respected.

Another area and example of law
enforcement cooperation envisioned by the
TOC Convention are special investigative
techniques, such as controlled delivery,
electronic or other forms of surveillance or
undercover operations. Here, again, States
Parties are encouraged to make
appropriate bilateral or multilateral
arrangements for using such techniques in
the context of international level. Such
arrangements have to comply with and be
carried out in accordance with the principle
of sovereign equality of states. It was
agreed that decisions to use such special
investigative techniques at the
international level shall be made on a case-
by-case basis and may, when necessary,
take into consideration financial
arrangements and understandings with
respect to the exercise of jurisdiction by the
states concerned.

Additionally, the States Parties shall
adopt effective measures to enhance and,
where necessary, to establish channels of
communication between their competent
authorities, agencies and services as well
as to cooperate with one another in
conducting inquiries concerning the
identity, whereabouts and activities of
persons suspected of involvement in
organized criminal groups, the movement
of proceeds or property derived from the
commission of such offences, and the

movement of intrumentalities used or
intended for use in the commission of such
offences. For this purpose, in appropriate
cases and if not contrary to domestic law,
the States Parties should establish joint
teams, taking into account the need to
protect the security of persons and
operations.

Finally, the TOC Convention provides
that States Parties shall assist one another
in planning and implementing research
and training programmes designed to
share expertise in various areas, such as
collection of evidence, modern law
enforcement equipment and techniques,
methods used in combating transnational
organized crime committed through the use
of computers, telecommunications
networks or other forms of modern
technology, detecting and monitoring of the
methods used for the transfer, concealment
or disguise of proceeds derived from such
offences.

States Parties shall promote training
and technical assistance that will facilitate
extradition and mutual assistance. Such
training and technical assistance may
include language training, secondments
and exchanges between personnel in
central authorities or relevant agencies.
States Parties may conclude bilateral or
multilateral agreements on material and
logistical assistance, taking into
consideration the financial arrangements
necessary for the means of international
cooperation provided for by the Convention
to be effective and for the prevention and
control of transnational organized crime.

States Parties shall make concrete
efforts to the extent of their capacities and
in coordination with international agencies
to establish a special United Nations fund
for technical cooperation in order to provide
technical assistance to developing
countries and countries with economies in
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transition to assist them in meeting their
needs for the implementation of the TOC
Convention. States shall endeavour to
make adequate and regular voluntary
contributions to the fund. States Parties
shall also consider, in accordance with their
domestic legislation, contributing to the
fund a percentage of the money or of the
corresponding value of illicit assets
confiscated in accordance with the
provisions of the Convention.

An importance of the proposed
provisions on technical cooperation and
assistance cannot be overestimated. Their
significance derives from the fact that one
of the weakest links in the system of tools
and measures to fight organized crime is
the education and training at the local
level. Public administrators who are aware
that organized crime exists in their
community, are not spending sufficient
time on educating and training citizens,
law enforcement officers and other
members of the criminal justice system.
Consequently, local persons with interest
in curbing organized crime are left to their
own resources in securing information
about those engaged in organized crime.
There are three modus for transmitting
information to those concerned with
organized crime control. These are: (1)
education in academic institutions; (2)
specialized training for law enforcement
officers; and (3) greater publie cooperation.
Ideally, all three of them should be
developed as a harmonious system.

IV. SHORTCOMINGS, GAPS AND
RESTRICTIONS

A. Extradition

= No provision on concurrent requests;

= no provision on the extradition of
persons sentenced in absentia;

< rejected proposal on political and
fiscal offence exceptions - according to
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the proposal, the offences established
under the Convention would not be
regarded as a political offence or as
an offence connected with a political
offence or as an offence inspired by
political offence, nor as a fiscal offence;
= rejected jurisdictional clause - it was
proposed that the offences established
under the Convention be treated, for
the purposes of extradition between
States Parties, as if they had been
committed not only in the place in
which they occurred but also in the
territory of the state that have
jurisdiction in accordance with the
provisions adopted in the Convention;
= rejected proposal aimed at extending
the scope of application of Article 10;
= provision on accessory extradition;

e rejected proposal regarding
consultation between the requesting
state and the requested state before
the latter refuses to surrender the
person sought;

< unclear scope of the principle aut
dedere aut judicare.

B. Mutual legal assistance

« repetition of clauses referring to
domestie legal system (legislation) as
well as clauses designed to protect
state sovereignty;

= lack of harmonization with some other
articles of the Convention (e.g. with
Article 24: Relation with other
conventions);

= possible practical difficulties in the
implementation of the Article 14
caused by the abolition of the dual
criminality rule;

< unclear final version of the provision
on the temporary transfer of persons
in custody;

= controversies over the functions of
central authority;

< traditional provision on the contents
of a request for mutual legal
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assistance;

= unclear final version of the provision
on video link;

- extended catalogue of grounds for
refusal, e.g. anti-discriminatory
clause and political offence;

= unwillingness of delegations to abolish
the fiscal offence exception;

= unclear final version of the provision
on the disclosure of government
records, documents or information,
available to the general public.

V. PROPOSALS ADOPTED AT THE
XVIth CONGRESS OF AIDP

The last Congress of the Association
Internationale de Droit Penal
(International Association of Penal Law),
which was held in September 1999 in
Budapest, Hungary, was devoted to the
fight against organized crime. Its Section
IV debated international cooperation in
this area. Below are the most pertinent
resolutions which were not only adopted,
but also addressed to the UN Ad Hoc
Committee for the elaboration of the TOC
Convention for its consideration.

A. Concurrent jurisdiction

< Where more than one state has
jurisdiction to prosecute an offender
for the same offence, the choice of the
forum should be made by an
international pre-trail chamber. This
new body should also have jurisdiction
to decide in cases of transnational
organized crime where two or more
states have jurisdiction and the
authorities of one of those states wish
to settle the case by means of an out-
of-court settlement.

B. Judicial cooperation

< Dual criminality as a condition of
extradition should be retained. For
mutual legal assistance, it should be
maintained in so far as the assistance
is requested for coercive measures.

e States should adopt the
“transformative interpretation
method” in interpreting this
requirement.

< In order to make judicial assistance
effective, the collecting of evidence in
the requested state should satisfy the
requirements of the requesting state,
as long as this is not incompatible
with the fundamental principles
recognized in the requested state and
the basic rights of the defendants.

< Direct contact between the judicial
authorities of the requesting and of
the requested state is recommended.

= New technologies, such as video-links
to take evidence abroad, should be
encouraged.

< Where appropriate, it should be
possible for judges to transport
themselves to other states, not only
in the pre-trial stage of proceedings,
but also during trial. The practice of
“travelling national courts” should be
encouraged.

C. Police cooperation

e Police cooperation should be
formalized through international
conventions regulating recent
developments in this area, such as
new communication channels (e.qg.
liaison officers), new investigative
activities (e.g. joint investigative
teams), and new technologies and
techniques (e.g. international
wiretapping, cross border observation
by satellite).
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< International proactive policing
should abide by the principles of
legality?!, proportionality? and
subsidiarity®. Such activities should
be monitored by the authorities in
charge of criminal investigations at
the national level of the countries the
participating police officers belong to.

= Unilateral actions on the territory of
another state (i.e. investigative or
operational actions undertaken by
police officers without authorisation
of the local authorities) should be
prohibited. Evidence obtained in
violation of the local rules and/or
without proper authorisation of the
competent local authorities should be
excluded only if the lex forum would
also require the exclusion of evidence
obtained in this manner in a purely
domestic manner.

= When police officers operate or act in
whatever capacity on foreign soil, this
should take place only on the
condition that the foreign officers will
be under an obligation to testify in
court should they be called on to give
evidence. Foreign police officers
should have the same obligations and
privileges in proceedings before the
courts in which they are acting as the
police officers of that country.

1 That means, proactive techniques must be based
pronouncements.

2 That means, such actions may only be undertaken
and measures used if there is sufficient reason to
suspect that serious and determined offences
relating to organized crime will occur in the near
future.

3 That means, proactive techniques may not be used
if alternative means of obtaining evidence can be
applied to detect and investigate such offences.
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THE LOCKERBIE AFFAIR: WHEN EXTRADITION FAILS ARE
THE UNITED NATIONS SANCTIONS A SOLUTION?
(THE ROLE OF THE SECURITY COUNCIL IN THE

ENFORCING OF THE RULE AUT DEDERE AUT JUDICARE)

Michael Plachta*

I. STATEMENT OF FACTS

On December 21, 1988, Pan American
Flight 103 took off from London’s Heathrow
Airport on its transatlantic flight to John
F. Kennedy Airport in New York. At 6:56
P.M. EST, at an altitude of 10,000 meters,
the Maid of the Seas made its last contact
with ground control. Seven minutes later,
the green cross-hair at air traffic control
split into five bright blips as Pan Am Flight
103 exploded in midair. Her fiery skeleton,
laden with the bodies of passengers and
crew, rained down on the people of
Lockerbie, Scotland. Within the hour, 243
passengers, 16 crew members, and 11
townspeople were dead.

Between January 1989 and November
1991, a joint USA-Scottish team tracked
down leads in fifty countries, questioned
14,000 people, and combed some 845
square miles around Lockerbie. The fruits
of their search: a shard of circuit board
smaller than a fingernail, a fragment of an
explosive timer embedded in an article of
clothing, and a few entries in a private
diary. These three pieces of physical
evidence led investigators to two Libyan
nationals, Abbel Basset Ali al-Megrahi and
Lamen Khalifa Fhimah. That country’s
involvement was apparently confirmed
with a forensic scientist’s discovery of a tiny
microchip of the bomb’s trigger mechanism.
This “technical fingerprint” was embedded
in a shirt that had come from the suitcase
containing the bomb. The most significant
link, however, came from two Libyan

* Gdansk University, Faculty of Law, First Vice-Dean,
Chair of Criminal Procedure, Poland

intelligence agents arrested in Senegal in
1988. At the time of their arrest, they were
discovered carrying Semtex (plastic
explosives) and several triggering devices.
The connecting link between the Lockerbie
timer and the two Libyan suspects came
from Fhimah'’s own notebook.

Nearly three years later, the cumulative
evidence led to the indictment of the two
Libyan intelligence officers by a federal
grand jury in Washington, D.C. The 193-
count indictment accusing Fhimah and al-
Megrahi with planning and carrying out
the Lockerbie bombing represented the
most extensive investigation ever
conducted for an act of terrorism. Handed
down on November 14, 1991, the
indictment supplied the final piece of a
multinational jigsaw puzzle that took three
years to complete. On the same day, a
similar indictment was handed down in the
United Kingdom.

Il. LEGAL ACTION AND LIBYA'S
RESPONSE

Although neither formal diplomatic
relations nor a bilateral treaty existed
between the United States and United
Kingdom, on the one hand, and Libya - on
the other, informal extradition requests
were forwarded through the Belgian
Embassy to Tripoli. Two weeks later, the
two governments issued a joint declaration
in which they demanded Libya to:
=« surrender for trial all those charged

with the crime; and accept
responsibility for the actions of Libyan
officials;
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e disclose all it knows of this crime,
including the names of all those
responsible, and allow full access to all
witnesses, documents and other
material evidence, including all the
remaining timers;

= pay appropriate compensation .”

Libya’s response to these demands has
evolved since November 1991, taking the
following forms:

1. The first reaction was predictable: the
Libyan government refused to grant
extradition, asserting that such an act
constituted direct interference in
Libya’s internal affairs. At times,
Colonel Qadhafi was trying to laugh out
the whole matter.

2. After a while, Libya started its own
judicial investigation. The competent
authorities officially instituted criminal
proceedings in this case. The Libyan
examining magistrate ordered the two
suspects to be taken into custody.

3. Later on, Libya went even a step
further by offering to admit both the
British and American observers to the
Libyan trial, or, in the alternative, to
have the International Court of Justice
determine which nation has the proper
jurisdiction.

4. The Libyan government has also
indicated, at various times, that it
might surrender the suspects for trial
in a “neutral” forum.

5. Finally, that government suggested
that it would not object if the two
suspects voluntarily surrender for trial
in Scotland. (After consultation with
Scottish counsel, the two suspects
apparently decided not to surrender
themselves.)

Since the domestic criminal

1 Statement Issued by the Government of the United
States on November 27, 1991, Regarding the
Bombing of Pan Am 103, U.N. Doc. S/23308 (1991).
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investigation conducted by the Libyan
authorities is of crucial importance in this
case as the only viable alternative to
extradition (“judicare” as opposed to
“dedere”) under the Montreal Convention
of 1971, this matter warrants a closer look
and a more detailed elaboration.

On November 18, 1991, the Libyan
authorities issued a statement indicating
that the indictment documents had been
received from the United States and the
United Kingdom and that, in accordance
with the applicable rules, a Libyan
Supreme Court Justice had already been
assigned to investigate the charges. The
statement also, inter alia, asserted that
Libyan judiciary’'s readiness to cooperate
with all legal authorities concerned in the
United Kingdom and the United States.

Ten days later, the Libyan government
issued a communiqué in which it was
stated that the application made by the
United States and the United Kingdom
would be investigated by the competent
Libyan authorities who would deal with it
seriously and in a manner that would
respect the principles of international
legality, including, on the one hand, Libya’s
sovereign rights and, on the other, the need
to ensure justice both for the accused and
for the victims. In the meantime, the
Libyan investigating judge took steps to
request the assistance of the authorities in
the United Kingdom and the United States,
offering to travel to these countries in order
to review the evidence and cooperate with
his American and British counterparts.

Since these offers were either explicitly
rejected in public (parliamentary debates)
or ignored, remaining without response,
two identical letter were addressed in
January 1992, to the United States
Secretary of States and the British
Secretary of States for Foreign Affairs by
their Libyan counterpart in which he
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pointed out that Libya, the United states,
and the United Kingdom were all parties
to the 1971 Montreal Convention?. He then
indicated that as soon as the charges had
been made against the two accused, Libya
had exercised its jurisdiction over them in
accordance with Libyan national law and
Article 5(2) of that Convention which
obligates each contracting state to establish
its jurisdiction over offences mentioned in
the Convention where the alleged offender
is present in its territory and it does not
extradite him.

The letter went on to note that Article
5(3) of the Convention did not exclude any
criminal jurisdiction exercised in
accordance with national law. Recalling
the stipulation adopted in Article 7 of the
Convention (aut dedere aut judicare), the
two letters indicated that Libya had
already submitted the case to its judicial
authorities and that an examining
magistrate had been appointed. The letters
then observed that the judicial authorities
of the United States and the United
Kingdom had been requested to cooperate
in the matter but instead, had threatened
Libya while not ruling out the use of armed
force.

111. ASTALEMATE: WHERE TO GO
FROM HERE?

Typically, under normal circumstances,
the vast majority of cases in which
extradition was denied for whatever
reasons, ends here - in a stalemate.
Chances for it being resolved to the
satisfaction of both (or all) of the parties
involved are close to null. This reality
makes some countries think twice before
authorizing their competent authorities to
submit the extradition request to another

2 Convention for the Suppression of Unlawful Acts
Against the Safety of Civil Aviation, September 23,
1971, 974 U.N.T.S. 177.

state. Some sort of practical wisdom (or
pragmatic approach) suggests that this is
a situation to which the popular saying “it
doesn’t hurt to ask” simply does not apply.
Instead, there is so much to loose and so
little to win. Both experience and
knowledge of even the basic rules and
principles of extradition clearly indicate
that once this mechanism is formally set
in motion it will take its own course which
represents an uneasy marriage between
law and politics. Consequently, some states
rather try to find a way around the
extradition while others ignore it
altogether and resort to fait accompli
instead.

The Lockerbie case is unique in that it
did not stop where it could have stopped,
and where, possibly, it was expected to
come to the “dead end”. Interestingly
enough, both sides involved in the conflict
contributed to next stages by undertaking
further actions in this case.

Clearly, the two parties were on a
conflicting course. While Libya relied on
the codified rule of aut dedere aut judicare
(Article 7 of the Montreal Convention), as
the governing principle which entitles it to
prosecute its own nationals especially in
the absence of an extradition treaty, both
the American and British governments
categorically demanded the surrender of
the two suspects, and made it clear that
nothing less than an unconditional
compliance with their request will satisfy
them. While Libya declared that it will try
the accused, and invited the United States
and the United Kingdom to send their
officials and lawyers to observe the trial,
arguing that it was thus satisfying its
obligations under the Montreal
Convention, the two other governments
demanded that the suspects be tried in
their courts. While Libya contended that
its domestic law forbids the extradition of
its nationals, the U.S.A. and the U.K.
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denied that this is a valid excuse for not
surrendering them.

A. The Case: Security Council and
International Court of Justice
Determined not to submit all the
evidence that have been gathered as a
result of the three-year extensive
investigation, the United States and the
United Kingdom (joined by France)
presented the case before the UN Security
Council and the General Assembly.® In
January and March 1992, the Security
Council adopted two resolutions in this
matter: the first was urging Libya to
respond fully and effectively to the requests
of the United States, the United Kingdom
and France,* while the second imposed
economic sanctions on Libya.® The
sanctions were extended in 1993.% Libya
brought the case before the International
Court of Justice seeking provisional
measures to prevent the United States or
the United Kingdom from taking any action
to coerce Libya into handing over the two
suspects or otherwise prejudice the rights
claimed by that country.” On April 14,
1992, the Court declined (by a vote of 11 to
5) to indicate the provisional measures
thereby confirming the validity and
binding force of Resolution 748.8 The
following three interpretations of the of the

3 See UN Doc. A/46/825; S/23306; 31 Dec.1991.

4 S.C. Res. 731 (1992) 21 Jan. 1992.

5 S.C. Res. 748 (1992) 31 March 1992

6 S.C. Res. 883 (1993) 11 Nov. 1993.

7 Questions of Interpretation and Application of the
1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v.
United States of America), provisional Measures,
Order of 14 April 1992, I.C.J. Reports 1992 at 114.
Questions of Interpretation and Application of the
1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriya v.
United Kingdom ), provisional Measures, Order of
14 April 1992, I.C.J. Reports 1992 at 3.

8 |bidem para. 39.
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U.N. Security Council involvement in the
Lockerbie case are possible:

(@ Libya failed to demonstrate
convincingly that it is capable of
fulfilling the obligation which it
claimed under the Montreal
Convention, that is, to make a good
faith effort to prosecute the crimes
itself.

(b) The resolutions signal a substantial
loss of faith in the Montreal
Convention’s authority and efficacy
in bringing the offenders to justice.

(c) The Security Council offered an
extraordinary remedy which, while
upholding the existing extradition
system, at the same time,
supplemented it with the recourse to
that organ for intervention in
exceptional situations, especially
where the traditional treaty model
proves unworkable.

The latter seems to be the most
persuasive. The Court’s ruling means that
under Article 103 of the U.N. Charter the
Resolution 748 takes precedence over any
other international agreement, including
the Montreal Convention. In one sense,
the genuine choice between extradition and
prosecution has been brought down to an
alternative: extradite or extradite. On the
other hand, given the U.N. Charter’s
Chapter VII exceptions to Article 2(7), the
security Council has the authority to
determine whether a situation is so severe
that it constitutes a threat to the peace, a
breach of the peace, or an act of aggression.
Therefore, the Security Council has the
authority to take up such matters. In order
to reconcile both the Security Council
resolutions and the decision of the
International Court of Justice in the
Lockerbie case, it was suggested that the
international extradition law has not been
violated or altered because in exceptional
cases, “the law merely operates at a
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different level through the internationally
sanctioned ways and means of the United
Nations”.®

It is doubtful, however, whether
Lockerbie could and should be viewed as
the most appropriate mechanism designed
to end the stand-off in other similar cases.

B. Inquiry Into Other Options

1. JURISDICTIONAL level:

¢ establishing of the hierarchy of
jurisdictional principles (or order of
priorities) (apart from obvious
advantages that could be gained
through this solution it also has some
inherent problems; just to mention a
few: any proposed hierarchy will be
perceived as an arbitrary act - unless
agreed upon in an international
instrument; if a proposition contains
clear-cut rules in an attempt to avoid
any ambiguity and eliminate discretion
and arbitrariness it may soon prove
inefficient as the rules may become too
rigid and inflexible, and therefore,
unable to accommodate any set of
specific circumstances which may
appear in a case in hand; if, however,
to avoid this problem, the rules would
allow some flexibility the question
immediately arise as to a body or an
organ called upon to decide in these
matters by conferring jurisdiction on
the particular state, in other words:
who would be the “keeper of the rules™?)

Examples: (Draft) Convention Benelux
concernant l'applicabilité de la loi
pénale dans le temps et dans I'espace
(1979); Consultative Assembly of the
Council of Europe, Recommendation
420 (1965) on the settlement of conflicts

9 C. C. Joyner & W. P. Rothbaum, Libya and the
Aerial Incident at Lockerbie: What Lessons for
International Extradition Law?, 14 Mich. J. Int'l
L. 222, 256 (1993).

of jurisdiction in criminal matters;
(Draft) European Convention on
Conflicts of Jurisdiction in Criminal
Matters, id.

2. PROSECUTORIAL and TRIAL

level:

A. Conditional Surrender (Extradition):

1. the requested state’s duty to repatriate
the sentenced person, i.e. to send him/
her back to his/her home country to
serve sentence;
Example: the Dutch Extradition Law
as amended in 1988, Article 4,
paragraph 2;

2. Consent of the Extraditee;
Example: the Swiss Law on
Extradition and International
Assistance in Criminal Matters of 1981,
Article 1, paragraph 1 (the consent
must be in writing);

“Neutral” Forum:

third state;

international criminal tribunal;

a variant: “Secretary General custody”
over the two suspects in the Lockerbie
case; It was suggested by Libya that
the Secretary General should attempt
to create some “mechanism” whereby
Resolution 731 could be implemented.

wnN =W

C. Transfer of Criminal Proceedings
Combined with Rendering Legal
Assistance

D. abduction or other illegal or irregular
forms of apprehension of the would-be-
extraditee

3. ENFORCEMENT level

¢ enforcement of foreign criminal
sentences

97



RESOURCE MATERIAL SERIES No. 57

IV. SETTING THE STAGE:
SECURITY COUNCIL RESOLUTION
1192 (1998)

The first breakthrough in bringing the
suspects to justice came at a meeting in
Tripoli in April 1998 between government
officials, lawyers and British
representatives of the bombing victims at
which the Libyans confirmed that they
would accept a plan devised by Robert
Black, professor of law at the University of
Edinburgh. His proposal involved the case
being tried in a neutral country, operating
under Scottish law. Instead of a jury there
would be an international panel of judges
presided over by a senior Scottish judge.
While agreeing in principle to a neutral
venue Robin Cook, British Foreign
Secretary, rejected in August 1998 Black’s
proposal for an international panel and
opted for an all-Scottish judges panel.

But an agreement over the venue and
make-up of the court was not the final
obstacle. A number of issues had to be
addressed and resolved before the men
would agree to leave Tripoli. These
included guarantees about their safe
custody from Libya. If they are acquitted
there will also have to be guarantees about
their safe custody back. Other questions
arose: what will the conditions of their
detention be? what access will they have
to their legal team? how long are they
expected to remain in custody before the
trial takes place? what access will the
defence be given to the prosecution
evidence? how much time will the defence
have in order to get properly prepared?

In an effort to make the trial in Scotland
(or by Scottish judges) and under Scottish
law more attractive to Libya, on 31 October
1997, the Permanent Representative of the
United Kingdom to the United Nations
addressed a letter to the President of the
Security Council (S/1997/845) in which he
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invited representatives of the United
Nations to visit Scotland and to study the
Scottish judicial system. After consulting
with the Security Council, Secretary-
General Kofi Annan accepted the invitation
and requested two scholars to undertake
this study. In their report on the Scottish
judicial system, they concluded that the
Libyan accused would receive a fair trial
in Scotland (S/1997/991, Annex ). Their
rights during the pre-trial, trial and post-
trial proceedings would be protected in
accordance with international standards.
The presence of United Nations and other
international observers can be fully and
easily accommodated.

As time passed without resolution of the
matter, support for the economic sanctions
against Libya began to erode. Proposals
by Libya and by regional organizations,
such as the Arab League, suggested a trial
of the two suspects by international, or
perhaps Scottish, judges sitting in the
Netherlands.

In a letter addressed to the UN
Secretary-General dated August 24, 1998,
the Acting Permanent Representatives of
the United Kingdom and the United States
proposed an arrangement for a trial in the
Netherlands by Scottish judges.'® After
noting prior assurances that had been
given regarding the fairness of a trial in
their jurisdictions and their “profound
concern” at Libya’'s disregard of the
Security Council’s demands, the two
Governments stated:

3. “Nevertheless, in the interest of
resolving this situation in a way

10 Letter Dated 24 August 1998 from the Acting
Permanent Representatives of the United Kingdom
of Great Britain and Northern Ireland and the
United States of America to the United Nations
Addressed to the Secretary-General, UN Doc. S/
1998/795 (1998).
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which will allow justice to be done,
our Governments are prepared, as an
exceptional measure, to arrange for
the two accused to be tried before a
Scottish court sitting in the
Netherlands. After close consultation
with the Government of the Kingdom
of the Netherlands, we are pleased
to confirm that the Government of the
Netherlands has agreed to facilitate
arrangements for such a court. It
would be a Scottish court and would
follow normal Scots law and
procedure in every respect, except for
the replacement of the jury by a panel
of three Scottish High Court judges.
The Scottish rules of evidence and
procedure, and all the guarantees of
fair trial provided by the law of
Scotland, would apply.
Arrangements would be made for
international observers to attend the
trial.

. The two accused will have safe
passage from the Libyan Arab
Jamabhiriya to the Netherlands for
the purpose of the trial. While they
are in the Netherlands for the
purpose of the trial, we shall not seek
their transfer to any jurisdiction
other than the Scottish court sitting
in the Netherlands. If found guilty,
the two accused will serve their
sentence in the United Kingdom. If
acquitted, or in the event of the
prosecution being discontinued by
any process of law preventing any
further trial under Scots law, the two
accused will have safe passage back
to the Libyan Arab Jamabhiriya.
Should other offences committed
prior to arrival in the Netherlands
come to light during the course of the
trial, neither of the two accused nor
any other person attending the court,
including witnesses, will be liable for
arrest for such offences while in the
Netherlands for the purpose of the

trial.

5. The two accused will enjoy the
protection afforded by Scottish law.
They will be able to choose Scottish
solicitors and advocates to represent
them at all stages of the proceedings.
The proceedings will be interpreted
into Arabic in the same way as a trial
held in Scotland. The accused will
be given proper medical attention. If
they wish, they can be visited in
custody by the international
observers. The trial would of course
be held in public, adequate provision
being made for the media.

6. We are only willing to proceed in this
exceptional way on the basis of the
terms set out in the present letter
(and its annexes), and provided that
the Libyan Arab Jamahiriya
cooperates fully by:

() Ensuring the timely appearance
of the two accused in the
Netherlands for trial before the
Scottish court;

(b) Ensuring the production of
evidence, including the presence
of witnesses before the court;

(¢) Complying fully with all the
requirements of the Security
Council resolutions”.

Annexed to the letter was the proposed
agreement between the Netherlands and
the United Kingdom as well as the
proposed UK legislation. On the same day,
Secretary of State Madeleine Albright
released a statement in which she declared:

“We note that Libya has repeatedly
stated its readiness to deliver the
suspects for trial by a Scottish court
sitting in a third country. This
approach has been endorsed by the
Arab League, the Organization of
African Unity, the Organization of the
Islamic Conference and the Non-
Aligned Movement. We now challenge
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Libya to turn promises into deeds. The
suspects should be surrendered for trial
promptly. We call upon the members
of organizations that have endorsed
this approach to urge Libya to end its
ten years of evasion now.

Let me be clear — the plan the US and
the UK are putting forward is a “take-
it-or-leave-it” proposition. It is not
subject to negotiation or change, nor
should it be subject to additional foot-
dragging or delay. We are ready to
begin such a trial as soon as Libya
turns over the suspects”.!t

On the next day, in a letter to the
Security Council, Libya stated:

1. “Libya is anxious to arrive at a
settlement of this dispute and to turn
over a new page in its relations with
the States concerned.

2. Libya's judicial authorities need to
have sufficient time to study [the
proposal] and to request the
assistance of international experts
more familiar with the laws of the
States mentioned in the documents.

3. We are absolutely convinced that the
Secretary-General of the United
Nations, Mr. Kofi Annan, must be
given sufficient time to achieve what
the Security Council has asked of
him, so that any issue or difficulty
that might delay the desired
settlement can be resolved”.*?

11 Secretary of State Madeleine K. Albright, Statement
on Venue for Trial of Pan Am # 103 Bombing
Suspects (Aug. 24, 1998), available in <http://
secretary.state.gov/www/statements/1998/
980824a.html>.

12 |_etter Dated 25 August 1998 from the Charge
d'Affaires A.l. of the Permanent Mission of the
Libyan Arab Jamahiriya to the United Nations
Addressed to the President of the Security Council,
UN Doc. S/1998/803 (1998).
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Nonetheless, the Security Council
passed a resolution 1192 on the matter on
August 27, 1998, in which it fully endorsed
the plan and procedure devised and
proposed by the United States and the
United Kingdom.

Throughout the fall of 1998, Libya
reacted ambivalently to the proposal, on
the one hand welcoming the “evolution” in
the U.S. and UK position, while on the
other hand expressing concern about the
trial’'s proposed location in the
Netherlands, a former U.S. air base, which
was agreed upon by the Dutch and British
Governments. The Libyan Government
announced that it would need to inspect
the location before assenting to holding the
trial there.®® In a speech to the UN General
Assembly, Libya’'s ambassador to the
United Nations criticized other aspects of
the proposal, insisting that the accused
should serve their sentences in either Libya
or the Netherlands — and not in Scotland
— if convicted. Moreover, three top Libyan
intelligence officials reportedly were tried,
convicted, and jailed in Libya in connection
with the Lockerbie incident, possibly as a
means of blocking their testimony in the
trial in the Netherlands. Although in
December 1998, the Libyan parliament
reportedly approved the handing over of
the two suspects for trial, Libyan leader
Col. Muammar el-Qaddafi informed the
Dutch media on the tenth anniversary of
the bombing that the solution lay in having
an “international court” consisting of
“judges from America, Libya, England and
other countries.”*

On September 30, 1998, President

13 See, e.g., Letter Dated 26 August 1998 from the
Charge d'Affaires Al. of the Permanent Mission of
the Libyan Arab Jamahiriya to the United Nations
Addressed to the President of the Security Council,
UN Doc. S/1998/808 (1998); see also UN Doc. S/
PV.3920, at 4 (1998).
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Clinton authorized the use of
approximately $ 8 (USD) million to support
the establishment and functioning of the
court in the Netherlands.®

V. AUT DEDERE AUT JUDICARE
AUT TRANSFERERE: A NEWLY
EMERGING RULE OF
INTERNATIONAL LAW OF
EXTRADITION?

On 5 April 1999, more than a decade
after Pan Am Flight 103 exploded over
Scotland, the two Libyans charged with
planting the bomb arrived in the
Netherlands to face trial for the crime. As
a result, the United Nations immediately
removed severe sanctions on the
Government of Col. Muammar el-Qaddafi
of Libya. The end of those sanctions allows
international air travel and the sale of vital
industrial equipment to resume. The step
will also release Libyan assets that had
been frozen in a number of countries.

The Scottish judges will have to weigh
the still secret evidence provided by the
United States and Britain and decide
whether the two Libyans are guilty of
planting the suitcase bomb. The judges will
then face the fundamental questions of who
gave the orders to blow up the plane and
why. The British and Americans have
outlined the main conclusions of their case,
but have withheld the particulars.

The operation of transporting the two
Libyans was intricate, complex and above
all secret. No one except Hans Corell, the
chief legal counsel for the United Nations
— not even Secretary General Kofi Annan

14 Barbara Crossette, 10 Years After Lockerbie, Still
No Trial, N.Y. TIMES, Dec. 22,1998, at A14.

15 Memorandum on Funding for the Court to Try
Accused Perpetrators of the Pan Am 103 Bombing,
34 WEEKLY COMP. PRES. DOC. 1939 (Sept. 30,
1998).

— knew the details surrounding the
logistics for the surrender of the two Libyan
suspects. All the legal and logistical
problems were resolved by mid-November.
He and Mr. Corell even asked Italy to lend
the United Nations a Boeing 707 jet on
which United Nations markings were
painted. Mr. Corell located and
interviewed trustworthy pilots, personally
approved the flight plan to the Netherlands
and recruited doctors and nurses to
accompany the two “passengers”, as he
called them. He even ordered appropriate
food — no ham, shellfish or alcohol, in light
of Muslim dietary prohibitions — and took
steps to insure that the food would not be
poisoned. Then Col. Muammar el-Qaddafi,
Libya’s leader, balked at the deal.

So Kofi Annan orchestrated a discreet
but relentless political campaign to
persuade Colonel Qaddafi, including a
hitherto secret appeal by Prime Minister
Yevgeny M. Primakov of Russia. As part
of this appeal, the United States assured
Libya that the trial would not be used to
undermine the colonel’s rule. One of the
reasons why the high officials of the United
Nations were involved in this case was
their growing awareness and concern that
the sanctions imposed on Libya do not
work. Libya was slowly persuading the
Organization of African Unity, the Arab
League and other countries that the two
Libyan suspects, Abdel Basset al-Megrahi
and Al-Amin Khalifa Fahima, would never
get a fair trial in Britain or the United
States. Chad, Niger and Gambia, among
other African states, began flouting the
United Nations sanctions by flying their
leaders or senior officials into Tripoli
airport. And in summer 1998 the 53
members of the Organization for African
Unity voted to stop abiding by the
sanctions. At the same time, by rejecting
every Libyan proposal, the United States
and Britain had found themselves in a
situation of being the stubborn negative

101



RESOURCE MATERIAL SERIES No. 57

ones.

In December, Kofi Annan flew to Libya
to meet with Colonel Qaddafi. After several
hours of one-on-one discussions in the
leader’s tent outside Sirte, his desert
capital, he left convinced that the colonel
had realized that a deal “had to be done”.
The chance that Colonel Qaddafi would
surrender the suspects as promised
increased substantially only after
President Mandela announced it on March
19, 1999, in a speech at Colonel Qaddafi's
side in Tripoli.

An ltalian plane took the two Libyans,
each accompanied by a relative and a
lawyer, to the Dutch military air base.
Dutch authorities at first took the two
Libyans into custody after they arrived this
afternoon but hours later formally
extradited them to Britain - on paper, that
is - so the Scottish police could take over.
Dutch military helicopters then took the
Libyans to Camp Zeist, a former military
base a few miles outside Utrecht. Some of
the camp’s buildings are being converted
to include a detention unit for the suspects
and a room for the Scottish court that will
be sitting here.The camp, once used by
American military and then taken over by
the Dutch, is kept under tight guard by
Scottish police officers. From now until the
end of the trial, Camp Zeist is legally
Scottish soil. The suspects will be tried by
Scottish judges under Scottish law, accused
by Scottish prosecutors, defended by
Scottish lawyers and watched over by more
than 100 Scottish police and prison officers.
The trial itself will be open to the public.
The trial will be held before three Scottish
judges. But the start may be postponed
for several more months because defense
lawyers have asked for extra time to
prepare their case. The trial has, in fact,
been postponed.

The cost of converting the base and
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holding the trial has been estimated at
close to $200 million, which will be shared
by Britain and the United States. Some of
the work was held off until the Scottish
authorities were reasonably sure that the
two men would be handed over. In addition
to this figure, an estimated cost of the trial
will be rather high - the cost can go over
£10 million. From a legal perspective, the
trial will be unique. The only comparable
cases have been war crimes trials but they
have all been held under international
legislation.

Roadmap: from Lockerbie through
Tripoli to Zeist - key dates in the efforts
to bring two Libyans to trial in the bombing
of the Pan Am flight near Lockerbie,
Scotland:

DEC. 21, 1988 — Pan Am flight 103 from
London to New York is blown up over
Lockerbie, Scotland.

NOV. 14, 1991 — United States and
Britain accuse Abdel Basset al-Megrahi
and Al-Amin Khalifa Fahima of Libya of
involvement. Libya denies any
involvement.

MARCH 23, 1992 — Libya’s United
Nations delegate says the suspects will be
handed over to the Arab League, but the
West rejects Libya’s conditions.

MARCH 31 — Security Council
Resolution 748 tells Libya to surrender the
suspects by April 15 or face a worldwide
ban on air travel and arms sales.

APRIL 30 — The Libyan leader,
Muammar el-Qaddafi, says that Libya will
not hand over the two suspects.

NOV. 11, 1993 — The Security Council
tightens sanctions.

MARCH 23, 1995 — The F.B.I. offers a
record $4 million reward for information
leading to the arrest of the two Libyan
suspects.

APRIL 19 — Libya sends a flight of
Muslim pilgrims to Saudi Arabia despite
the air embargo.
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JUNE 11, 1997 — Libya says in a letter
to the United Nations Secretary General
that sanctions had caused losses to Libya
of $23.5 billion.

MARCH 20, 1998 — The Security
Council debates the Lockerbie issue, with
widespread support for a trial in a neutral
country.

APRIL 22— After a visit to Libya,
representatives of victims’ families say the
Government has agreed to a trial in the
Netherlands under Scottish law.

AUG. 24 — Britain and United States
agree two suspects can be tried in The
Hague under Scottish law.

AUG. 27 — The Security Council
unanimously endorses the plan.

FEB. 13, 1999 — A South African envoy
meets with Colonel Qaddafi and says there
is an accord.

MARCH 19 — President Nelson
Mandela of South Africa goes to Libya and,
with Colonel Qaddafi, announces that the
two suspects will be handed over by April
6.

APRIL 5 — The suspects are handed
over to the United Nations, and the
sanctions are suspended.

With the two accused Libyans awaiting
trial in the Netherlands, the question
arises as to whether the Lockerbie case has
modified the law governing the
international cooperation in criminal
matters. Specifically, has the “third
alternative” been added to the traditional
rule aut dedere aut judicare - aut
transferere? Under this principle, the
requested state has had only two options:
either to submit the case to the competent
authorities for prosecution, or to surrender
the person to the authorities of the
requesting state. Since Lockerbie, has the
discretionary power of the requested
country increased and broadened by
encompassing also the “middle path”:
neither extradition, nor prosecution, but
“delivery” of the accused to a third state?

Or, maybe, one could argue that the
“delivery” (or whatever other names are
used for that purpose) is a de facto
extradition, particularly from the
perspective of the requested state and its
domestic law. However, if we assume, for
the sake of an argument, that “delivery” is
a substantially new element then one
would be compelled to acknowledge that
the Security Council started playing a new
role of an “enforcer” of the principle aut
dedere aut judicare. Such realization raises
further questions, such as the scope ratione
materiae of the modified principle. Itis to
be assumed that the intervention of the
Security Council in extradition may be
justified, in so far as the situation
constitutes a threat to international peace
and security, thereby legitimizing the
action of the Security Council under
Chapter VII of the UN Charter. But then
again the question arises as to whether
such an intervention would have to be
restricted to terrorism, terrorists and
terrorist acts.

V1. OSAMA BIN LADEN: AN
AFTERMATH OF LOCKERBIE OR
THE LOCKERBIE RULE,
CONTINUED?

Encouraged by a clear success of a
strategy employed in the Lockerbie case,
the Government of the United States has
been trying to use the same tactic in the
most recent case of Osama bin Laden.

Roving from camp to camp in fear of
American missiles, reduced to
communicating with minions through
hand-carried computer disks, strictly
watched even by his Afghan “hosts,” Osama
bin Laden is one of the world’s most sought-
after fugitives for his suspected role in the
bombings of U.S. embassies in Kenya and
Tanzania last year. Bin Laden, the
messianic heir to a Saudi Arabian
construction fortune, wants to eliminate
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the U.S. presence in Islamic lands. He is
on the FBI's most wanted list and has a $5
million bounty on his head. He is under
federal indictment in New York, and
Afghanistan’s Islamic fundamentalist
Taliban government is the target of U.S.
economic sanctions for harboring him. The
United States remains publicly committed
to his capture. In secret meetings in 1999
in Washington, New York and Pakistan,
U.S. representatives have continued to
press Taliban officials to turn over bin
Laden.

In Summer 1998, Saudi Arabia and
Afghanistan’s Taliban militia reached a
secret deal to send Osama bin Laden to a
Saudi prison, nearly two months before
deadly bombs devastated two American
embassies and put the suspected terror
mastermind on the FBI's 10 most wanted
list. But the deal crumbled as the US
embassies in Kenya and Tanzania were
bombed and was dead by the time U.S.
forces retaliated two weeks later with
missile attacks on camps linked to bin
Laden.

Prince Turki al-Faisal, the Saudi chief
of intelligence, led a small Saudi delegation
to Taliban headquarters in Kandahar,
Afghanistan, in June 1998. They sought
either bin Laden’s ouster from Afghan
territory or his custody for trial in Saudi
Arabia for advocating the government’s
overthrow. During their three-hour
meeting, Taliban supreme leader Mullah
Mohammed Omar and his ruling council
agreed to end the sanctuary bin Laden has
enjoyed in Afghanistan since 1996. But the
surrender would have to be carefully
orchestrated so that it “would not reflect
badly on the Taliban” and would not appear
to be “mistreating a friend,” according to
Turki. The key to that initial deal, Turki
said, was a Saudi pledge that bin Laden
would be tried only in an Islamic court —
a condition of surrender that would have
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precluded his extradition to face any U.S.
prosecution. Final terms for the bin Laden
hand-over were being hammered out
between Taliban and Saudi envoys,
according to Turki, during the same period
that authorities now believe the embassy
attacks were being plotted. Those
negotiations ended amid a flurry of
recriminations in the aftermath of the
bombings. The embassy bombings were
linked immediately to bin Laden by
Western authorities, with the apparent
side effect of rallying support for bin Laden
within the Taliban. Subsequent retaliatory
U.S. missile attacks on bin Laden’s Afghan
training camps only hardened that support.

In Summer 1999, a Taliban spokesman
told that bin Laden will never be forced out
of Afghanistan against his will. The
spokesman specifically ruled out any future
surrender deals with the U.S. or Saudi
Arabia. However, the Taliban are willing
to turn the matter over to a committee of
Islamic scholars from Saudi Arabia and
other countries in the region who would act
as arbitrators. Moreover, they proposed
asking international group of Islamic
scholars to look into the case and perhaps
find a way to meet the American request.
But they have always stopped short of
actually agreeing to place Osama in
American custody.

On July 6, 1999, President Clinton
banned all commercial and financial
dealings between the United States and
Afghanistan’s ruling Taliban militia,
accusing the Taliban of continuing to
provide refuge to Osama bin Laden.
Clinton’s executive order freezes all Taliban
assets in the United States, bars the import
of products from Afghanistan and makes
it illegal for U.S. companies to sell goods
and services to the Taliban, whose militant
Islamic fighters control about 85 percent
of the mountainous, war-torn country. U.S.
officials said the measure is intended to put
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pressure on the Taliban to surrender bin
Laden.’ In a letter to Congress explaining
his order, Clinton said: “The Taliban
continues to provide safe haven to Osama
bin Laden allowing him and the [al Qaeda]
organization to operate from Taliban-
controlled territory a network of terrorist
training camps and to use Afghanistan as
a base from which to sponsor terrorist
operations against the United States”.
Clinton’s order does not address trade
between Afghanistan and other countries,
and its immediate effect is likely to be
modest. Moreover, on August 20, 1998, an
executive order froze U.S. assets of bin
Laden and forbade any financial
transactions between U.S. companies and
his entities.'’

U.S. government officials argue that
nabbing bin Laden is feasible and morally
necessary. They point to Libya’s surrender
last April, after years of political and
economic pressure, of two suspects in the
bombing of a Pan Am airliner over
Lockerbie. A federal grand jury in New
York has indicted bin Laden on murder and
conspiracy charges for allegedly directing
the embassy attacks. The indictment also
links bin Laden to deadly attacks on U.S.
military personnel in Saudi Arabia and
Somalia.'® Specifically, he is charged with
conspiracy, bombing of U.S. embassies, and
224 counts of murder. Bin Laden was said
to be the leader or emir of a group called
“al Qaeda” or “the Base,” a terrorist group
“dedicated to opposing non-Islamic
governments with force and violence.”

16 John Lancaster, Afghanistan Rulers Accused Of
Giving Terrorist Refuge; Clinton Bans Trading With
Taliban Militia, THE WASHINGTON POST, July
7,1999, A15.

17 See Exec. Order No. 13,099, 63 Fed. Reg. 45,167
(1998); see also Continuation of Emergency
Regarding Terrorists Who Threaten to Disrupt the
Middle East Peace Process, 64 Fed. Reg. 3393 (1999)
(continuing sanctions).

The Southern District indictment
charged that the al Qaeda leadership was
headquartered in Afghanistan and
Peshawar, Pakistan between 1989 and
1991, and in Sudan from 1991 until 1996,
returning to Afghanistan in 1996. U.S.
support for the governments of Saudi
Arabia, Egypt, and Israel, and the United
Nations and U.S. involvement in the 1991
Gulf War and in Operation Restore Hope
in Somalia in 1992 and 1993, “were viewed
by al Qaeda as pretextual preparations for
an American occupation of Islamic
countries.” According to the indictment,
bin Laden formed an alliance with the
National Islamic Front in the Sudan and
with representatives of the Hezbullah,
issuing fatwas (orders) to other members
of al Qaeda that U.S. forces in Saudi
Arabia, Yemen, and Somalia should be
attacked, as well as a general fatwa in May
1998 warning that all U.S. citizens were
targets. The indictment also charged that
bin Laden sought to obtain chemical and
nuclear weapons and their components.*®

It is argued that there are four strategies
that are being used by the United States
in their fight against terrorism: (1)
procedures and measures inherent in the
criminal justice system; (2) seeking treaty
agreements to establish new international
norms and enforcement mechanisms; (3)
disruption of terrorist structures through
civil sanctions; (4) the prudent use of
military force to prevent terrorist attacks
and to degrade terrorist infrastructures.?
It should be noted, however, that,

18 Indictment, United States v. Osama bin Laden, S(2)
98 Cr. 1023 (LBS), (S.D.N.Y. Nov. 4, 1998), available
in http://www.feroes.net/pub/heroes/
indictments.html.

19 See also US Indicts Osama bin Laden on Embassy
Bombing Charges, Agence Fr.-Presse, Nov. 4, 1998,
available in LEXIS, News Library, Wire Service
Stories File.
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particularly in the nineties, the US
Government tried, with success, another
method, that is, to engage the Security
Council in the law enforcement operations.
The Osama case illustrates this strategy.

In its resolution 1214, adopted at the
3952" meeting, on 9 December 1998, the
Security Council stated, inter alia :

“Deeply disturbed by the continuing use
of Afghan territory, especially areas
controlled by the Taliban, for the sheltering
and training of terrorists and the planning
of terrorist acts, and reiterating that the
suppression of international terrorism is
essential for the maintenance of
international peace and security,

13. Demands also that the Taliban stop
providing sanctuary and training for
international terrorists and their
organizations, and that all Afghan factions
cooperate with efforts to bring indicted
terrorists to justice”.

Finally, in October 1999, the United
States asked the Security Council to
impose economic sanctions on the Islamic
Taliban Government in Afghanistan,
demanding that the Afghans turn over
Osama bin Laden.? In the operative part
of the resolution 1267 (1999), adopted at
its 405l meeting, on 15 October 1999, the
Security Council, among other things,

“2. Demands that the Taliban turn over
Osama bin Laden without further delay to
appropriate authorities in a country where
he has been indicted, or to appropriate
authorities in a country where he will be

20 Ruth Wedgwood, Responding to Terrorism: The
Strikes Against bin Laden, 24 Yale Journal of
International Law 559 (1999).

21 Barbara Crossette, U.S. Presses Security Council
for Sanctions against the Taliban, N.Y. TIMES, 7
October 1999, A9.

106

returned to such a country, or to
appropriate authorities in a country where
he will be arrested and effectively brought
to justice”.

At a time when the United Nations
Security Council often has trouble reaching
agreement on whether one crisis or another
constitutes a threat to international peace,
the 15-member panel has been able to
coalesce solidly on the growing dangers of
international terrorism. The council voted
unanimously to wage a common fight
against terrorists everywhere.??
Remarkable is not only an accord in this
matter, but also the fact that two Islamic
countries voted in favor. As pointed out by
the US representative during the debate,
the resolution will send a direct message
to Osama bin Laden and terrorists
everywhere: “You can run, you can hide,
but you will be brought to justice”.?®* He
added that this action will bring new
pressure on the Taliban to turn over Osama
bin Laden to authorities in a country where
he will be brought to justice. The Taliban
in Afghanistan continue to provide bin
Laden with safe haven and security,
allowing him the necessary freedom to
operate, despite repeated efforts by the
United States to persuade the Taliban to
turn over or expel him and his principal
associates to responsible authorities in a
country where he can be brought to justice.

The resolution gives the Taliban a clear
choice. It has 30 days to turn over bin
Laden. If the Taliban do not turn him over
within that period, the sanctions will take
effect. Those sanctions will restrict foreign
landing rights on aircraft operated by the
Taliban, freeze Taliban accounts around
the world and prohibit investment in any
undertaking owned or controlled by the

22 Barbara Crossette, U.N. Council in Rare Accord:
Fight Terrorism, N.Y. TIMES, 20 October 1999, A8.
23 5/PV.4051 (1999).
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Taliban. The draft resolution also
establishes a Committee to monitor the
implementation of sanctions.

Shortly after the adoption of the
resolution 1267 (1999), the Taliban
representatives expressed their willingness
to discuss the most contentious issue with
the Americans, that is, the hand-over of
Osama.?* He himself made the offer in a
letter to the Taliban chief Mullah, Omar,
on condition that the Taliban insure safe
and secret passage to a third, unidentified
country.?® It is unlikely, however, that the
United States will find this move
satisfactory as the pertinent operative
paragraph in the resolution makes it clear
that the main point is that Osama be
brought to justice, not necessarily in the
United States.

Let me end by asking a provocative
question (before anyone else addresses it
to me): after the Lockerbie and bin Laden
cases, do other countries have a reason to
fear an intervention of the Security Council
in their extradition relations?

24 Taliban Willing to Talk, N.Y. TIMES, 24 October
1999, A8; Barbara Crossette, U.S. Steps Up
Pressure on Taliban to Deliver Osama bin Laden,
N.Y. TIMES, 19 October 1999, A7.

25 Taliban Ponder Bin Laden Offer, N.Y. TIMES, 31
October 1999, A10.
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EXTRADITION AND MUTUAL LEGAL ASSISTANCE
IN THAILAND

Sirisak Tiyapan*

I. INTRODUCTION

Traditional criminal justice usually
begins with the tracing of clues and
gathering of evidence after the occurrence
of a crime, then to arresting of a suspect,
putting him under custody, enquiring
witnesses and, unless the investigation is
conducted by the prosecutor, to refering the
case to the prosecutor for screening and
institution of prosecution or dropping it and
letting the suspect go. In case of
prosecution, the prosecutor then resumes
his function in the court throughout the
whole process. However, when the case
become more complex because it touches
upon the components of internationalized
character or involves the matters of a
state’s jurisdiction, then the process
generally applicable to the domestic
criminal has justice may become impossible
or even fail on its entirety. This may be
perceived, for instance, when a crime has
been committed in one country and the
criminal has fled away to another country.
How do we bring the offender back to stand
trial and punishment? Of course, it would
be impossible for the country of the crime
scene to send its officers to arrest the
fugitive directly in the territory of another
state because it is against international
law. Also, if the investigation or
prosecution is carried out in one country
but the essential evidence or witnesses
exist in another country: How do we obtain
such evidence or statements of such
witnesses because then again the
proceeding country could not send its
authorities to conduct an investigation or

* Expert State Attorney, Legal Counsel Department,
Office of the Attorney General, Thailand
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to collect evidence within the jurisdiction
of another country.

The situation illustrated here is not
exhaustive. There still exists many aspects
and problems the difficulty of which is
beyond the capacity of a single state to deal
with, especially under the current situation
whereby many serious transnational
organized crimes such as narcotics
trafficking, money laundering,
transportation of illicit firearms, sexuality
exploitation of women and children,
computer fraud, financial crime, terrorism,
and so on, have been spread all over the
world posing a great danger to every
country. The tendency of today’s crime is
likely to continue and become even more
severe in the next millennium. To halt the
transnational criminality, states must
concretely coordinate with each other in the
prevention and suppression of it.
Assistance and coordination between states
to tackle the crime can take many forms
and is collectively known as “international
cooperation.”

In broad sense, international
cooperation encompasses every kind of
activity regarding crime and justice,
namely; mutual legal assistance,
extradition, transfer of proceedings and
prisoners, as well as technical cooperation.
However, since this paper is intended to
be used as the supporting document for the
lecture to be given in the 114th UNAFEI
International Senior Seminar,
“International Cooperation to Combat
Transnational Organized Crime - with
Special Emphasis on Mutual Legal
Assistance and Extradition”, it will,
therefore, discuss and concentrate
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substantially only on the issues of mutual
legal assistance and extradition as
emphasized. In this context, the experience
of Thailand in dealing with the cases, laws,
regulations, and practice will be taken as
the model for comparative study.

1l. EXTRADITION IN GENERAL

Of all categories of international
cooperation, extradition is the most
concrete and direct means to take back the
fugitive offender to stand trial and serve
sentence in the jurisdiction of the state
where he fled away. Extradition of today is
still based on different norms and practices,
which is reflected by diverse national
legislation and treaties concluded between
countries. The reasons behind this
diversity may be as one scholar! point out
that “States still favor bilateral treaties and
make extradition a consequence of their
political relations. Thus, politically friendly
countries reduce what government consider
to be barriers to extradition, while the same
countries increase these barriers in their
relations with less friendly ones”. To take
international cooperation among states,
which has as its initial objective to cope
with crime, as a means for acquiring
political interests as such is, of course,
against the spirit of crime prevention and
suppression. Extradition should be
regarded as a tool to prevent the fleeing
away of transnational criminals who
usually snatch the advantages from the
limits of law enforcement, which often end
at the border, as well as loopholes arising
from the different laws and practices
among nations to escape from justice.
Difference in norms and practices is
unarguably the crucial cause of hindrance
and failure of effective extradition. Concern
has, therefore, been expressed intensively
at international forums as how to

1 Cherif Bassiouni, Preface of International Review
of Penal Law, Vol.62, Nos. 1-2, 1991, p.13

harmonize or compromise this kind of
differences.

To harmonize diversity, attempts have
been made on several occasions either at
the global or regional level by international
organizations, associations, and NGOs.
This can be perceived, for instance, from
the works of the United Nations,
Association Internationale De Droit Penal,
the Asia Crime Prevention Foundation or
ACPF, and UNAFEI.

One predominant effort in this regard is
the adoption of the United Nations Model
Treaty on Extradition in 1990, which has
been proposed revising later on by the
Intergovernmental Expert Group Meeting
on Extradition?. This Model treaty has as
its main objective the suggestion of a
uniform guideline to facilitate treaty
conclusions between states. Recently, the
issue of extradition has also been discussed
comprehensively during the drafting of the
International Convention against
Transnational Organized Crime. According
to the draft convention, significance of
extradition in enhancing the effectiveness
of criminal justice and law enforcement
mechanisms under an international setting
to combat transnational organized crime
has been recognized, thus, one provision
related to extradition will be specifically
included.®

I11. EXTRADITION IN THAILAND

A. Legal Basis

As a civil law country, Thailand
promulgated the “Extradition Act B.E.
2472” in 1929. This act is the fundamental

2 Intergovernmental Group Meeting on Extradition
was held at Siracusa, Italy, from 10-13 December
1996

3 Draft United Nations Convention against
Transnational Organized Crime, Article 10, UN
documents A/AC. 254/4/Rev.2
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legislation for all extradition proceedings
so far as it is not inconsistent with the
terms of any Treaty, Convention, or
Agreement with a foreign state, or any
Royal Proclamation issued in connection
therewith*. Unlike those “Treaty
prerequisite countries,” Thailand may
surrender to a foreign state the person
accused or convicted of crimes committed
in the jurisdiction of that state even if there
exists no treaty, provided that by the laws
of Thailand such crimes are punishable
with imprisonment of not less than one
year®. In practice, however, a declaration
for the reciprocal assistance as well as
certain requirements such as “double
criminality”, principle of “ne bis in idem?”,
and so forth, must also be satisfied before
the request for extradition is accorded.

The request for extradition from a
foreign state, whether having concluded a
treaty with Thailand or not, shall be sent
through diplomatic channels, since an
exclusive center for extradition like the
Central Authority of Mutual assistance in
Criminal Matters does not yet exist under
Thai laws. Nevertheless, a need to have the
Central Authority to expedite and facilitate
enforcement of the rapid increasing
requests for extradition has been addressed
quite often among agencies concerned. So
far, this idea has been reflected in new
legislation, which is under draft. Presently,
extradition is deemed to be commonly
handled by various authorities, namely: the
Ministry of Foreign Affairs; the Royal
Police Organization, the Office of the
Attorney General; the Court; and the
Correctional Department.

Although there is still no clear-cut
indication whether extradition is an
administrative or judicial matter, the
general consensus among the authorities

4 Article 3 of the Extradition Act B.E. 2472
5 Article 4 of the Extradition Act B.E. 2472
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concerned seems to be implied that it is a
direct responsibility of the executive to
supervise the extradition process and to
look it proceeds on the right direction.
Thus, unless the Government decided
otherwise, the extradition request will be
transmitted to the Ministry of Interior in
order that the Public Prosecutor may bring
the case before the Court®.

By virtue of Article 11 of the Extradition
Act, the preliminary investigation in the
Court must be made in accordance with the
Criminal Procedure Code. And this
sometime causes problems, in particular
with regard to the sufficiency of evidence,
because Article 14 of the Act authorizes the
Court to discharge the accused if it
determines that the evidence is
insufficient’”. The State Attorney® who
handles extradition proceedings in the
Court has to be very careful about the
admissibility and sufficiency of evidences
adduced since the adequacy of evidence to
institute “prima facie” for extradition in his
opinion might be “inadequate” for some
judges who might prefer higher assurance.

Being in use for more than seven
decades, the Extradition Act B.E. 2472 is
no longer able to cope with modern concepts
and the progress of contemporary
extradition. In particular, it is incapable to

6 Article 8 of the Extradition Act B.E. 2472

7 Article 14 of the Extradition Act B.E. 2472 provides
that “if the Court is of opinion that the evidence is
insufficient it shall order the accused to be
discharged at the end of forty-eight hours after such
order has been read, unless within this period the
Public Prosecutor notifies his intention to appeal.
The appeal must be flied within fifteen days and
the Court shall order the accused to be detained
pending the hearing of such appeal”.

8 The term “Public Prosecutor” has been replaced by
the term “State Attorney” since the public
Prosecution Department” has been changed to be
the Office of the Attorney General in 1991.
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answer several questions arising from the
dissenting interpretation among
authorities concerned. Accordingly, the
Cabinet has on 1 April 1997, passed a
resolution setting up a Special Committee
to review and revise laws related to
extradition including the Extradition Act
B.E. 2472. This ad hoc committee is
chaired by the Attorney General and
consists of the representatives from various
agencies concerned. It is expected that with
the overhaul of extradition legislation,
Thailand would be able to bring more
advantageous and preferable system in this
regard to combat transnational organized
crime in this new era.

B. Extraditable Offence

If the term “extraditable Offences” is
broadly interpreted as to cover all offences
the extradition of which is not refused
because of its nature, or excluded by the
limit of the list of offences as prescribed in
the treaties concluded between some
states, then the extraditable offence should
not include those offences which are
against the principles of “double
criminality”, “ne bis in idem”, “political
offences”, as well as any offences beyond
the scope of the list.

In Thailand, the Extradition Act B.E.
2472 does not directly specify the definition
of extraditable offences, while many
treaties concluded between Thailand and
foreign states do. Article 4 of the
Extradition Act, which is applicable on the
non-treaty basis, can be implied that the
“extraditable offences” according to Thai
laws are such offences punishable with
imprisonment of not less than one year.
Notwithstanding the provision of
extradition laws, treaties between
Thailand and some foreign states before
1983 were concluded upon the “list-of-
offences” approach®. The tendency to shift
from the “list-of-offences” approach was
heralded for the first time in the treaty

signed with the United States of America
in 1983 where the minimum “one-year”
imprisonment basis was clearly spelled out
as the sole element to determine the
extraditability of the offences. The
“minimum penalty” principle as such has
been used as the model for negotiation of
later treaties between Thailand and foreign
states on several occasions.'® In draftng of
the new Act on Extradition, currently
under consideration of the Drafting
Committee, a one-year minimum
imprisonment is also adopted as the basis
for determining of “extraditable Offences.”
It is quite clear, therefore that at present
Thailand tends to follow the principle of
“minimum penalty” rather than the “list
of offences” approach. This perhaps
because the latter is viewed as less flexible
to cope with the dynamic emergence of
modern and complex of nature crime of
today.

Not only the range of penalty of the
offence that has to be taken into account,
but also the remaining period for its
enforcement. Extradition will not be
granted if the remaining period for serving
penalty is less than six months even if other
elements to fulfill extraditability of the
requested offence have been met. This
extended “minimum penalty” principle is
upheld in the treaty between Thailand and
the United States, and followed by the
treaty between Thailand and the People’s
Republic of China. In addition, extraditable
offences have been interpreted by the same
treaty as to cover the preparing, attempting
to commit, aiding or abetting, assisting,

9 The 1911 Extradition Treaty between Thailand and
the U.K., the 1937 Extradition Treaty between
Thailand and Belgium, the 1976 Extradition Treaty
between Thailand and Indonesia, the 1981
Extradition Treaty between Thailand and the
Philippines.

10 For example in the conclusion of treaty between
Thailand and the People’s Republic of China.
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counseling or procuring the commission of,
or being as accessory before or after the fact
to, an offence which is punishable under
the laws of both Contracting Parties by
imprisonment or other forms of detention
for a period more than one year or by any
greater punishment.

Apart from the time clause, Thailand has
also adopted, as the determining basis of
the extraditable offences, the actual
conduct of the alleged offender rather than
the categorization or the naming of such
conduct.

C. Reciprocity

The principle of reciprocity in extradition
requires that the requested state would,
vice versa, have the opportunity of calling
for extradition for the same crime, wherein
the requesting state would have to grant
it.22 Reciprocity is usually taken as a
prerequisite claimed by the requested state
before an extradition is accommodated in
the case where no treaty with the
requesting state existed. However, it is not
considered as absolute essential even with
the requested state adhering to the “treaty
non-prerequisite” principle. This is
perhaps, as one scholar pointed out,
because “This prerequisite (reciprocity)
would be missing, if the crime underlying
the request for extradition were unknown
to the requested state or if it were not
punishable according to its laws due to the
criminal law defining this offence more
narrowly™s. It is definitely clear, therefore,
that merely reciprocity alone could not
institute a mandatory condition for the
requested state to accommodate a request
for extradition from the requesting state.

11 Article 2 of theTreaty between Thailand and the
United States.

12See “THE RULE OF SPECIALITY IN
EXTRADITION LAW” by Theo VOGLER,
International Review of Penal Law, Vol. 62, Nos. 1-
2,1991, p.234
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Generally speaking, reciprocity may be
considered as the complementary part of
the common perception among jurists in
that extradition is a matter of choice of the
state to grant to each other an accord of
assistance rather than a mandatory
obligation unless they have some treaties
between them. The requested state chooses
to extradite a fugitive to the requesting
state, upon commitment of reciprocity,
because it trusts in the standard of justice
of the requesting state and, of course,
expects to receive a similar trust from the
requesting state in return. Therefore,
reciprocity is a matter of reciprocal trust
and commitment for that. In this sense,
reciprocity may have some binding effect
upon the requesting state after an accord
for extradition has been granted because
of reciprocity commitment. However, to
create reciprocity is purely a matter of
state’s option. A requested state may refuse
acceptance of reciprocity offered by a
requesting state on whatever grounds
including the difference between legal
systems as occurred between the Common
Law and the Civil Law countries.

Thailand has no difficulty in giving or
receiving reciprocal trust in justice system
of other countries. In addition, no treaty is
required as a prerequisite for extradition
even with the requesting state of different
legal system. Article 4 of the Extradition
Act B.E. 2472 specifies that “The Royal
Siamese (Thai) Government may at its
discretion surrender to foreign States which
no extradition treaties exist persons accused
or convicted of crimes committed within the
jurisdiction of such States, provided that
by the laws of Siam (Thailand) such crimes
are punishable with imprisonment not less
than one year.”

13 Cf. Schulz, Das schweiserische Auslieferungsrecht,
1953, p.313, as cited by Theo VOGLER, Id.
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In practice, reciprocity is required in
accompanied with other requisites such as
“extraditability”, “double criminality”, and
“non-political” nature of the offence.
Requests for extradition from requesting
states, which have no treaty with Thailand
must clearly express a commitment to
grant extradition of fugitives required by
Thailand in similar manner when
requested. So far Thailand has extradited
to numerous countries the fugitive
offenders, even no treaty concluded with
Thailand.

D. Representative Clause

“Representative Clause” is understood
to be the countervail against the refusal
for extradition in order to narrow as much
as possible the avenue for the fugitive
offender to escape from justice and
responsibility of his crime. The principle
of aut dedere aut judicare! (either extradite
or prosecute) which is stemmed from the
old injunction aut dedere aut punire®
(either extradite or punish) seems to be a
decisive explanation for the
“Representative Clause”.

Although the representative clause is
construed as a right kit to counter the
refusal of extradition and should be
encouraged in all likelihood, there are still
some questions regarding the extent of its
scope, manner, and appropriateness of
various aspects concerned. Although the
United Nations Model Treaty on
Extradition seems to be silent in this
matter, many endeavors at the
international level have been made for

14 This is the terms proposed by Cherif Bassiouni as
cited by Edward M. Wise in “EXTRADITION: THE
HYPOTHESIS OF ACIVITAS MAXIMA AND THE
MAXIM AUT DEDERE AUT JUDICARE”,
International Review of Penal law, vol.62.Nos.1-2,
1991, p.119

15 This is the terms used by H. Grotius as cited Id.,
p. 119

many occasions.

One example in this context is the text
of the “Representative Clause” proposed to
be considered in the Asia Crime Prevention
Foundation Group Meeting on “Extradition
and Mutual Assistance in Criminal
Matters” held in Kuala Lumpur, Malaysia,
from 27-31 May 1997. The text reads:

“If the requested country refuses an
extradition request from a requesting
country because of lack of a treaty, the
requested country shall establish
jurisdiction over the case requested and
refer to the authorized criminal justice
agency (based on a request from the
requesting country) subject to
compliance with other requirements.”

In some countries like Thailand, the
refusal of extradition due to the lack of a
treaty may not occur or is very rare, the
suggestion to establish jurisdiction over the
case underlying extradition request as well
as to refer the case to the authorized
criminal justice agency is somehow a
problematic issue. Establishment of
jurisdiction over the alleged conduct may
be possible only if such a conduct contains
in its some elements of international crime
whereby every state is capable and willing
to take action, otherwise it might be
determined by the standard of “double
criminality” principle. The lack of such
characteristic will render the
establishment of jurisdiction over the
requested offence difficult if not entirely
impossible.

Another example is the extradition
clause in the Draft Convention against
Transnational Organized Crime?® recently
proposed under the framework of the
United Nations, which is currently under
review of the Ad Hoc Committee on the
Elaboration of a Convention against
Transnational Organized Crime. The text
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is partly read as follows:

“The State Party in the territory of
which the offender or the alleged
offender is found shall, in cases where
this Convention applies, if it does not
extradite that person [for the purpose
of prosecution], be obliged, upon request
of the State Party seeking extradition,
whether or not the offence was
committed in its territory, to submit the
case without undue delay to its
competent authorities for the purpose of
prosecution, [subject to the condition of
double criminality,] through
proceedings in accordance with the laws
of that State. Those authorities shall
take their decision in the same manner
as in the case of any other offence of a
grave nature under the law of that
State”

The text proposed by the Draft
Convention against Transnational
Organized Crime has been developed a bit
clearer than that of the former example
since it expressly imposes the burden to
prosecute upon the requested state if it
refuses to extradite the offender.

In Thailand the principle of “aut dedere
aut judicare” has not been included in the
Act on Extradition B.E. 2472, nor any
treaty. However, the issue has been
discussed considerably during the drafting
process of the new Extradition Act, which
resulted in the acceptance of the Drafting
Committee to include the principle of “aut
dedere aut judicare” in the new Act.

E. Political Offence

Political Offence as the exception for
extradition is said having been built on a
triple rationale, namely:

16 Article 10 clause 9(a), General Assembly document
AJAC. 254/4/Rev.2
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1. The political argument: which means
that states should remain neutral
toward political conflicts in other
states, and, therefore, should not lose
neutrality by surrendering a fugitive to
his political opponents;

2. The moral argument: which is based on
the presumption that resistance to
oppression of political persecution is
legitimate and therefore